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USING CPLR 3122-A TO ADMIT MEDICAL RECORDS, WITHOUT TESTIMONY"
By William Greenberg"™"

The issues of authenticity and hearsay as they pertain
to the admissibility of domestic hospital records are
dealt with by CPLR Sections 4518 and 2306. Those
provisions specifically authorize receipt into evidence
of domestic hospital records which have been properly
“certified” and subpoenaed to a New York Supreme
Court. In short, the provisions dispense with the
requirement of a foundation otherwise required for
business records — the testimony of a custodian of the
record that it was made, kept and maintained in the
ordinary course of business of the hospital facility. See
4518 (c); 2306. Even if the medical facts within the
domestic ' hospital records constitute medical opinions,
courts readily admit them as evidence, provided they
are “certified” * and transmitted pursuant to CPLR
4518(c) by the medical institution directly to the
courthouse as subpoenaed records.

However, not all pertinent medical evidence in
litigation is contained in domestic hospital records. In
the era of medical specialization and a transient
population, the client is likely to have important
medical information included within office records of
multiple physicians in a plethora of specialties located
both in and out of New York State, as well as within
the records of foreign hospital institutions. Thus to
establish a cause of action at issue, the practitioner
frequently finds it necessary to prove a myriad of
medical facts and medical opinions set forth in
physician's office records and out-of-state hospital
records — hopefully in an efficient and cost conscious
manner.

The only strategy which guarantees the admission of
such medical facts and opinions is to call the doctor or
his records custodian as a trial witness in order to lay
the business record foundation — oftentimes not a very
practical or easily accomplished strategy.’

Getting Records Admitted

Of course, the CPLR at Rule 3122-a does outline steps
to follow so that such records can be admitted into
evidence without live testimony from a custodian: (1)
subpoena the records to the courthouse; (2) ensure that
the certification accompanying the records is in the
form of an affidavit subscribed and notarized which
attests (a) that the affiant is the authorized custodian of
the records, (b) that the records are accurate copies of
the originals and are a complete set and (c) that the
records were made in the regular course of business by
the entity which made and kept the records also in the
business regular course;
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(3) give notice of intention to offer the records at trial
at least 30 days before trial to the practitioner's
adversary (“notice of intention”) — and ensure that the
adversary is also given an opportunity to inspect the
records. If adversary counsel fails to object in a timely
fashion, it is presumed that the records satisfy CPLR
4518 and the records will be admitted as evidence
unless some explanation — not a likely occurrence — is
made by adversary counsel to justify the failure to have
made timely objection. See e.g., Zweng v. DeBellis &
Semmens, 22 A.D.3d 845, 803 N.Y.S.2d 681 (2d Dept.
2005).

A practical method to satisfying the disclosure
obligations of CPLR 3122-a — particularly in this age of
e-mail and the Internet — is to e-mail as attachments
copies of the records at issue to adversary counsel
along with the requisite notice of intention, at least 30
days prior to trial. Of course, the proponent must also
ensure that the records are in fact subpoenaed to the
Supreme Court, along with the appropriate certifying
affidavit by the duly authorized records custodian.

Out-of-State Providers

In the case of records subpoenaed from out-of-state
providers, production of the necessary records via
certification requires the out-of-state facility's
cooperation, as out-of-state providers are not actually
subject to the subpoena power of a New York court.
This may require direct contact with the physician or
institution involved to ensure that the appropriate
certification accompanies those records that are in fact
transmitted to the Supreme Court.* Absent cooperation
from the out-of-state provider, the only other option
available would be to seek an open commission in
accordance with CPLR 3108.

For the personal injury practitioner, Section 3122-a (c)
is particularly significant. The office records of all
treating doctors, even those containing medical
opinions of the treating physician are admissible
provided such records were in fact made for purposes
of diagnosis and treatment — the “business” of the
medical practitioner. See e.g., Wilbur v. Lacerda, 34
A.D.3d 794, 826 N.Y.S.2d 135 (2d Dept. 2006).

Independent Records

But what of the records contained within the office
records of the treating physician arising from other
sources, such as for example, MRI reports, lab results,
CAT scan reports and medical reports of other
physicians? Can such records likewise be admissible
through the use of the CPLR 3122-a ? Independent
records that have not been made by the physician's
office require independent certification from each
facility. As such, a provider's certification extends only
to those records created and maintained within that
specific provider's office and any records from other
facilities that are collected by the provider throughout
the course of treatment will fail the test for business
records set forth at CPLR 4518, and are therefore not
admissible — even though the required CPLR 3122-a
foundation were to have been faithfully laid.

Thus, the practitioner should endeavor to serve
subpoenas on all record makers and give adverse
counsel notice of the intention to offer them —
following up with the records custodians to ensure that
the appropriate certifying affidavit have been prepared
and forwarded to the Supreme Court along with
certified copies. Then, the entire medical history at
issue may be assessed by the jury.
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Endnotes

1. It should be noted that although frequently overlooked in
practice, the admission of hospital records from institutions
outside New York are not sanctioned by CPLR 4518 (c), but
theoretically actually require a foundation witness to establish
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the business record exception.

2. To be properly “certified”, there must be annexed to the

records an affidavit of the records custodian attesting to the
foundation required for the admission of business records.

See NY CPLR 3122-a (a).

3. In some cases, the only alternative might be the laborious
taking of the physician's deposition pursuant to an open
commission in accordance CPLR 3108.

4. No case has to date invalidated the applicability of 3122-a
to records produced voluntarily by out-of-state facilities
pursuant to a subpoena duces tecum and it would seem that
the legislative policy furthered by the provision — to allow the
affidavit of an authorized custodian of the records to serve as
foundation for admission, in lieu of requiring burdensome,
time-consuming and wasteful trial appearances — is well
served by such admission.
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NEWS BRIEFS

FIRST DEPARTMENT NEWS

Your duty to your client requires that you file the
papers necessary for them to pursue their right to
appeal. It is imperative that when you file a Notice of
Appeal on behalf of a client, that (if appropriate) you
attach to it a certification seeking Poor Persons Relief.
A form for the certification appears on our website.

New York State is making changes in their payment
system. Some of you have already received email
messages, and you will all receive more communication
over the next few months. Each vendor (anyone
receiving payment from the state for services) will be
assigned a Vendor ID number. That number will be
associated with an address and voucher processing and
payments will be made using that information. Our
web based voucher system will not change
substantially, there will be some adjustments made to
accommodate new information. Over the next few
months we will keep you informed as to changes in our
system, but you must respond to all inquiries from OSC
(Office of the State Comptroller.) Any questions
regarding vendor identification information or anything
else about the new payment system should be directed
to VMU@osc.state.ny.us

Announcements about upcoming CLE programs will be
sent by email.

SECOND DEPARTMENT NEWS

New Website for the Attorneys for Children
Program and the Mental Health Professionals Panel

We are pleased to announce that we have a new
website for the Attorneys for Children Program. Please
go to: http://www.nycourts.gov/courts/ad2/index.shtml
and on the left hand side you will see under Ancillary
Programs, "Attorney for the Child". Once you click
on “Attorney for the Child" you will be taken to a
web page which contains links highlighted in blue, each
of which corresponds to relevant and necessary
information, i.e., Administrative Handbook, Family
Court Appellate Handbook, Online Voucher System.
This website includes a new component of our

continuing legal education program which provides you
with access to online videos of the Fundamentals of
Family Court Advocacy, a pre-requisite for admission
to the panel, and the 2010 Mandatory Seminars.

DVD’s of those seminars are no longer available for
distribution at the Family Court Clerk’s office. All
make-ups for the seminars must now be completed
online. For additional information please contact
Gregory Chickel at gchickel@courts.state.ny.us

There is also a new website for the Mental Health
Professionals Panel. Please go to:
http://www.nycourts.gov/courts/ad2/index.shtml , and
on the left hand side you will see under Ancillary
Programs, a link for ""Mental Health Professionals".
When you click on “Mental Health Professionals”
you will be taken to a web page which contains links
highlighted in blue, each of which corresponds to
relevant and necessary information, including the
Directory of Mental Health Professionals, a
comprehensive list of psychiatrists, psychologists, and
social workers, approved for inclusion on the panel
pursuant to 22 NYCRR Part 623 and Part 680. For
additional information please contact Nancy Matles at
nmatles@courts.state.ny.us

Continuing Legal Education

On January 20, 2011, the Appellate Division, Second
Judicial Department, the Attorneys for Children
Program, the New York State Unified Court System
Child Welfare Court Improvement Project, the New
York City Family Court, and the New York City
Community Alternative Systems Agency (CASA) co-
sponsored Interstate Compact for the Placement of
Children: Information for Practitioners. The speaker
was Melissa A. Wade, Liaison, New York State Unified
Court System Child Welfare Court Improvement
Project. This lunchtime training was held at the
Richmond County Family Court.

On January 31, 2011, the Appellate Division, Second
Judicial Department, the Attorneys for Children
Advisory Committee, and the Kings County Women in
the Courts Committee co-sponsored Representing
Teenagers in Domestic Violence Proceedings. The
speaker was Stephanie Nilva, Esq., Executive Director,
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Day One. This lunchtime training was held at the
Kings County Supreme Court.

On February 17, 2011, the Appellate Division, Second
Judicial Department, the Attorneys for Children
Program, the New York City Family Court, and the
New York City Health and Hospitals Corporation
(HCC) co-sponsored The Use (And Misuse) of
Psychiatric Medications in Treating Adolescents
Involved in Family Court Proceedings. This
lunchtime training was held at the Queens County
Family Court.

On March 3, 2011, the Appellate Division, Second
Judicial Department, the Attorneys for Children
Program, the New York State Unified Court System
Child Welfare Court Improvement Project, the
Richmond County Family Court, the New York City
Administration for Children’s Services, Advocates for
Children, and the Legal Aid Society co-sponsored
Educational Stability for Children in Foster Care.
The speaker was Melissa A. Wade, Liaison, New York
State Child Welfare Court Improvement Project. This
lunchtime training was held at the Richmond County
Family Court. This program was also held at the
Queens County Family Court on March 9, 2011.

On March 16, 2011, the Appellate Division, Second
Judicial Department, the Attorneys for Children
Advisory Committee, and the Kings County Women in
the Courts Committee, co-sponsored Victims of
Intimate Partner Violence and the Courtroom:
Striving for Understanding. The presenters were the
Hon. Patricia E. Henry, Integrated Domestic Violence
Court - Kings County Supreme Court, and Dawn M.
Hughes, Ph.D., ABPP, Clinical and Forensic
Psychologist. This lunchtime training was held at the
Kings County Supreme Court.

On March 30, 2011, the Appellate Division, Second
Judicial Department, the Attorneys for Children
Program, the New York State Unified Court System
Child Welfare Court Improvement Project, the Queens
County Family Court, and the Queens County Family
Justice Center co-sponsored The Many Faces of
Domestic Violence. The presenters were Melissa A.
Brennan, Esq., Sanctuary For Families Immigration
Intervention Project; Diane Feniello, Esq., inMotion,
Inc.; Atossa Movahedi, Esq., Urban Justice Center

Domestic Violence Project; Jessica Spector, Esq.,Urban
Justice Center Domestic Violence Project; and Erin
Salvatore, LCSW, Sanctuary for Families - Queens
County Family Justice Center. This lunchtime training
was held at the

On April 14, 2011, the Appellate Division, Second
Judicial Department, the Attorneys for Children
Program, the New York State Unified Court System
Child Welfare Court Improvement Project, and the
Queens County Family Court co-sponsored The Legal
Standard of Imminent Risk: How Does it Differ from
Safety? The presenters were Gary Solomon, Esq., The
Legal Aid Society, Juvenile Rights Practice and Marcia
Werchol, M.D., New York City Health and Hospitals
Corporation (HCC). This lunchtime program was held
at the Queens County Family Court and was repeated
On Wednesday, April 27, 2011, with speakers Gary
Solomon, Esq., and Nancy Thompson, Esq., Assistant
Commissioner and Special Counsel - Administration
for Children’s Services Division of Family Court Legal
Services.

THIRD DEPARTMENT NEWS
2011 Revisions to the Administrative Handbook

The latest version of the Administrative Handbook of
the Office of Attorneys for Children is available on the
program's website, www.nycourts.gov/ad3/oac. The
Administrative Handbook contains important
information about the agency's operations, including
updated lists of the Advisory Committee and Liaison
Committee for each Judicial District, as well as office
contact information.

Mileage Rate Change

Attorneys should note that the mileage reimbursement
rate was changed to $.51 per mile, effective January 1,
2011.

Website

The Office of Attorneys for Children continues to
update its web page located at
www.nycourts.gov/ad3/oac. Attorneys have access to a
wide variety of resources, including online CLE, the
New York State Bar Association Representation
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Standards, the latest edition of the Administrative
Handbook, forms, rules, frequently asked questions,
seminar schedules, and the most recent decisions of the
Appellate Division, Third Department on children's law
matters, updated weekly. The Publication Order Form
allows Third Department panel attorneys to email the
Office with any requests for written materials handed
out in conjunction with CLE programs.

Training News

The following continuing legal education programs are
scheduled for Spring 2011. Registration information
will go out by e-mail to all Third Department panel
attorneys six to eight weeks prior to the training dates.

Effective Representation of Children: Part Il will be
held at the Clarion Hotel (Century House) in Latham on
Friday, April 8, 2011.

Tug of War: Effectively Addressing complex
Custodial Issues will be held at the Holiday Inn on
Wolf Road in Colonie on Friday, April 15, 2011. The
John T. Hamilton, Jr., Esq. Award for Excellence in the
Legal Representation of Children will be presented
during the lunch hour.

Children's Law Update '10-11 will be held at the
Crowne Plaza Resort on Friday, May 6, 2011.

Introduction to Effective Representation of Children,
introductory training of new attorneys for children, will
be held on Friday and Saturday, June 3-4, 2011 at the
Clarion Hotel (Century House) in Latham.

When available, program dates and agendas will be
posted on the Office website,
www.nycourts.gov/ad3/oac/cle, along with previously
taped training programs that are available for online
viewing. For any additional information regarding
these programs, or general questions concerning the
continuing legal education of attorneys for children,
please contact Jaya Connors, Assistant Director of the
Office of Attorneys for Children in the Third
Department, at (518) 471-4850, or by e-mail at
jlconnor(@courts.state.ny.us

Liaison Committee Meetings

The Liaison Committees for the Third, Fourth and
Sixth Judicial Districts will meet this Spring, on
Thursday, May 5, 2011, in conjunction with the
Children's Law Update seminar to be held the next day.
The committees were developed to provide a means of
communication between panel members and the Office
of Attorneys for Children. The Liaison Committees,
whose members are nominated by Family Court judges,
meet twice annually and will meet again in the Fall of
2011. Additionally, representatives are frequently in
contact with the Office of Attorneys for Children on an
interim basis. If you would like to know the name of
your Liaison Committee representative, it is listed in
the Administrative Handbook or you may contact Betsy
Ruslander by telephone or e-mail at
oac3d@nycourts.gov. If you have any issues you
would like brought to the attention of the Office of
Attorneys for Children, please contact your county's
liaison representative.

FOURTH DEPARTMENT NEWS
County Panel “Pizza” Meetings

This summer the Director will be setting up county
lunchtime meetings with attorneys for children (we’ll
supply the pizza and soft drinks) to discuss issues, areas
of concern, Program improvements, etc. The Director
will be consulting with Family Court Clerks about the
possibility of having these lunchtime meetings
somewhere in the Family Court facilities. As soon as a
schedule is developed, we will circulate it — and we
hope that you will join us !

Mileage Rate Increase

Effective January 1, 2011, the mileage rate is $.51 per
mile. The internet voucher system will calculate this
rate automatically.

Internet Voucher System

Vouchers must be billed by file number, not by
docket, i.e., if a file number has three dockets; do not
bill each docket separately. In instances where one
docket is disposed of with the remaining dockets still
active, you may bill for the entire case as an interim
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voucher and start a new voucher for the remaining
dockets in the file.

If you have any internet voucher questions, please
contact Amy Klee at 585-530-3173 or
aklee@courts.state.ny.us.

Tentative Fall Seminar Schedule

September 9, 2011

Update

Bryncliff Resort & Conference Center

Varysburg, NY

September 23, 2011

Update

Holiday Inn

Auburn, NY

October 21-22, 2011

Resort Seminar

Otsega Resort Hotel

Cooperstown, NY

October 28-29, 2011

Fundamentals of Attorney for the Child Advocacy
M. Dolores Denman Courthouse

Rochester, NY

Congratulations to New Judges

5 Judicial District

Hon. John J. Brennan, Herkimer County Family Court
7" Judicial District

Hon. John Gallagher, Monroe County Family Court
8" Judicial District

Hon. Deborah Chimas, Erie County Supreme Court
Hon. Catherine Nugent Panepinto, Erie County

Supreme Court
Hon. Henry Nowak, Erie County Supreme Court
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RECENT BOOKS AND ARTICLES

ADOPTION

Jason C. Beekman, Same-Sex Second-Parent Adoption and
Intestacy Law: Applying the Sharon S. Model of
“Simultaneous” Adoption to Parent-Child Provisions of the
Uniform Probate Code, 96 Cornell L. Rev. 139 (2010)

Andrea B. Carroll, Reregulating the Baby Market: A Call for
a Ban on Payment of Birth-Mother Living Expenses, 59 U.
Kan. L. Rev. 285 (2011)

I. Glenn Cohen & Daniel L. Chen, Trading-Off Reproductive
Technology and Adoption: Does Subsidizing IVF Decrease
Adoption Rates and Should it Matter?, 95 Minn. L. Rev. 485
(2010)

David M. Smolin, Child Laundering and the Hague
Convention on Intercountry Adoption: The Future and Past
of Intercountry Adoption, 48 U. Louisville L. Rev. 441
(2010)

Tiffany Woo, When the Forever Family Isn’t: Why State
Laws Allowing Adoptive Parents to Voluntarily Rescind an
Adoption Violate the Adopted Child’s Equal Protection
Rights, 39 SW. L. Rev. 569 (2010)

ATTORNEY FOR THE CHILD

Kara M. Clunk & Heidi Redlich Epstein, Notifying Relatives
in Child Welfare Cases: Tips for Attorneys, 29 Child L. Prac.
113 (2010)

Shireen Y. Husain, 4 Voice for the Voiceless: A Child’s Right

to Legal Representation in Dependency Proceedings, 79 Geo.

Wash. L. Rev. 232 (2010)

Claire Shubick, What Social Science Tells Us About Youth
Who Commit Status Offenses: Practice Tips for Attorneys, 29
Child L. Prac. 129 (2010)

CHILD WELFARE

Rebecca Aviel, Restoring Equipoise to Child Welfare, 62
Hastings L. J. 401 (2010)

Naomi Harlin Goodno, Protecting “Any Child”: The Use of
the Confidential-Marital-Communications Privilege in Child-
Molestation Cases, 59 U. Kan. L. Rev. 1 (2010)

Symposium, Corporal Punishment of Children, 73 Law &
Contemp. Probs. 1 (2010)

CHILDREN’S RIGHTS

Dean J. Haas, “Doctor, I'm Pregnant and Fifteen - I Can’t
Tell My Parents - Please Help Me”: Minor Consent,
Reproductive Rights, and Ethical Principles for Physicians,
86 N.D. L. Rev. 63 (2010)

Colleen D. Holland, Autism, Insurance, and the IDEA:
Providing a Comprehensive Legal Framework, 95 Cornell L.
Rev. 1253 (2010)

Victoria Slade, The Infancy Defense in the Modern Contract
Age: A Useful Vestige, 34 Seattle U. L. Rev. 613 (2011)

Children’s Legal Rights Journal, American Bar Association
on Children and the Law, Volume 30, Number 2 (Summer
2010)

CONSTITUTIONAL LAW

Renee Newman Knake, From Research Conclusions to Real
Change: Understanding the First Amendment’s
(Non)Response to the Negative Effects of Media on Children
by Looking to the Example of Violent Video Game
Regulations, 63 SMU L. Rev. 1197 (2010)

Joanna Nairn, Is There a Right to Have Children?
Substantive Due Process and Probation Conditions That
Restrict Reproductive Rights, 6 Stan. J. Civ. Rts. & Civ.
Liberties 1 (2010)

Joseph A. Tomain, Cyberspace is Outside the Schoolhouse
Gate: Offensive, Online Student Speech Receives First
Amendment Protection, 59 Drake. L. Rev. 97 (2010)

COURTS

Amy Fry, Polygamy in America: How the Varying Legal
Standards Fail to Protect Mother and Children From its
Abuses, 54 St. Louis U. L. J. 967 (2010)

John J. Gochnour, The First Complaint: An Approach to the
Admission of Child-Hearsay Statements Under the Alaska
Rules of Evidence, 27 Alaska L. Rev. 71 (2010)

Elizabeth M. Ryan, Sexting: How the State Can Prevent a
Moment of Indiscretion From Leading to a Lifetime of
Unintended Consequences for Minors and Young Adults, 96
Iowa L. Rev. 357 (2010)



Julia A. Simon-Kerr & Robynn K. Sturm, Justiciability and
the Role of Courts in Adequacy Litigation: Preserving the
Constitutional Right to Education, 6 Stan. J. Civ. Rts. & Civ.
Liberties 83 (2010)

Jordan J. Szymialis, Sexting: A Response to Prosecuting
Those Growing Up With a Growing Trend, 44 Ind. L. Rev.
301 (2010)

CUSTODY AND VISITATION

Bernardo Cuadra, Family Law - Maternal and Joint Custody
Presumptions For Unmarried Parents: Constitutional and
Policy Considerations in Massachusetts and Beyond, 32 W.
New Eng. L. Rev. 599 (2010)

Julie Hixson Lambson, Consigning Women to the Immediate
Orbit of a Man: How Missouri’s Relocations Law Substitutes
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DIVORCE
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Tenancy, and Notices of Severance, 47 U. Louisville L. Rev.
607 (2009)

Margaret Ryznar, A/l’s Fair in Love and War: But What
About in Divorce? The Fairness of Property Division in
American and English Big Money Divorce Cases, 86 N.D. L.
Rev. 115 (2010)

DOMESTIC VIOLENCE

Mary Adkins, Moving Out of the 1990's: An Argument for
Updating Protocol on Divorce Mediation in Domestic Abuse
Cases, 22 Yale J. L. & Feminism 97 (2010)

Kimberly D. Bailey, Lost in Translation: Domestic Violence,
“The Personal is Political,” and the Criminal Justice System,
100 J. Crim. L. & Criminology, 1255 (2010)

Abigail Browning, Domestic Violence and Gun Control:
Determining the Proper Interpretation of “Physical Force’
in the Implementation of the Lautenberg Amendment, 33
Wash. U.J. L. & Pol’y 273 (2010)
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Anne Chandler, Impedimenta: The Casting of Spells in
American Law Against Immigrant Women and Children
Fleeing Violence, 51 S. Tex. L. Rev. 731 (2010)

Paul A. Clark, Mandatory Arrest for Misdemeanor Domestic
Violence: Is Alaska’s Arrest Statute Constitutional?, 27
Alaska L. Rev. 151 (2010)

Elizabeth Coppolecchia et. al., United States v. White:
Disarming Domestic Violence Mesdemeanants Post-
Heller, 64 U. Miami L. Rev. 1505 (2010)

Terry L. Fromson, Domestic Violence Reform: From Page to
Practice and Back Again, 34 N.Y.U. Rev. L. & Soc. Change
435 (2010)

Margaret C. Hobday, Protecting Economic Stability: The
Washington Supreme Court Breathes New Life in the Public-
Policy Exception to At-Will Employment for Domestic
Violence Victims, 17 Wm. & Mary J. Women & L. 87 (2010)

Margaret E. Johnson, Balancing Liberty, Dignity, and Safety:
The Impact of Domestic Violence Lethality Screening, 32
Cardozo L. Rev. 519 (2010)

Tamara L. Kuennen, Private Relationships and Public
Problems: Applying Principles of Relational Contract Theory
of Domestic Violence, 2010 BYU L. Rev. 515 (2010)

Aviva Orenstein, Sex, Threats, and Absent Victims: The
Lessons of Regina v. Bedingfield For Modern Confrontation
and Domestic Violence, 79 Fordham L. Rev. 115 (2010)

Myrna S. Raeder, Thoughts About Giles and Forfeiture in
Domestic Violence Cases, 75 Brook. L. Rev. 1329 (2010)

Milena Shtelmakher, Police Misconduct and Liability:
Applying the State-Created Danger Doctrine to Hold Police
Officers Accountable for Responding Inadequately to
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EDUCATION LAW

Josie Foehrenbach Brown, Developmental Due Process:
Waging a Constitutional Campaign to Align School
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Verne L. Rev. 257 (2010)

Shailini Jandial George, Do Sexual Harassment Plaintiffs get
two Bits of the Apple?: Sexual Harassment Litigation After



Fitzgerald v Barnstable School Committee, 59 Drake L. Rev.
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Andrew C. Mendrala, Wasted Money and Insufficient
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Emily Montgomery, Me and Julio Down by the Schoolyard:
An Analysis of School Liability for Discriminatory Peer
Sexual Harassment Under Vermont Law, 35 Vt. L. Rev. 515
(2010)

Samuel J. Philhower, A Moral and Political Roadblock to
Viable Sex Education: How Abstinence Education has
Established Itself at the Center of Public Policy, 31 Women’s
Rts. L. Rep. 1 (2009)

Jeftrey Shulman, The Parent as (Mere) Educational Trustee:
Whose Education is it, Anyway?, 89 Neb. L. Rev. 290 (2010)

Matthew Scott Weiner, Material Failure and IEP
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FAMILY LAW

Victoria Degtyareva, Defining Family in Immigration Law:
Accounting for Nontraditional Families in Citizenship by
Descent, 120 Yale L. J. 862 (2011)

Ann Laquer Estin, Families Across Borders: The Hague
Children’s Conventions and the Case for International
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1177 (2010)

Kevin Noble Maillard, Rethinking Children as Property: The
Transitive Family, 32 Cardozo L. Rev. 225 (2010)

Judy Ritts, Pro Bono Services: A Family Law Experience, 51
S. Tex. L. Rev. 629 (2010)

Robin Fretwell Wilson, Trusting Mothers: A Critique of the
American Law Institute’s Treatment of De Facto Parents, 38
Hofstra L. Rev. 1103 (2010)

Stephen 1. Winter, Home is Where the Heart is: Determining
“Habitual Residence” Under the Hague Convention on the
Civil Aspects of International Child Abduction, 33 Wash. U.
J.L. & Pol’y 351 (2010)

Symposium, Special Symposium on the Intersection of
Family and Criminal Law, 44 Fam. L. Q. 155 (2010)

FOSTER CARE

Margaret Ryznar & Chai Park, The Proper Guardians of
Foster Children’s Educational Interests, 42 Loy. U. Chi. L. J.
147 (2010)

JUVENILE DELINQUENCY

John C. Lore IlI, Pretrial Self-Incrimination in Juvenile
Court: Why a Comprehensive Pretrial Privilege is Needed to
Protect Children and Enhance the Goal of Rehabilitation, 47
U. Louisville L. Rev. 439 (2009)

Natalie Pifer, Is Life the Same as Death?: Implications of
Graham v. Florida, Roper v. Simmons and Atkins v. Virginia
on Life Without Parole Sentences for Juvenile and Mentally
Retarded Offenders, 43 Loy. L. Rev. 1495 (2010)

Michael J. Ritter, Just (Juvenile Justice) Jargon: An
Argument for Terminological Uniformity Between the
Juvenile and Criminal Justice Systems, 37 Am. J. Crim. L.
221 (2010)

Grace E. Shear, The Disregarding of the Rehabilitative Spirit
of Juvenile Codes: Addressing Resentencing Hearings in
Blended Sentencing Schemes, 99 Ky. L.J. 211 (2010-2011)

Symposium, Righting the Wronged: Causes, Effects, and
Remedies of Juvenile Wrongful Conviction, 62 Rutgers L.
Rev. 879 (2010)

Symposium, The Backdoor of Juvenile Courts: Waivers and
the Impact of Criminalization, 71 La. L. Rev. 1 (2010)

PATERNITY
Jeffrey A. Parness & Zachary Townsend, For Those Not John

Edwards: More and Better Paternity Acknowledgments at
Birth, 40 U. Balt. L. Rev. 53 (2010)
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TERMINATION OF PARENTAL RIGHTS

Elizabeth Mills Viney, The Right to Counsel in Parental-
Rights Termination Cases: How and Clear and Consistent
Legal Standard Would Better Protect Indigent Families, 63
SMU L. Rev. 1319 (2010)
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FEDERAL COURTS

No Constitutional Right to Religious Exemption
From Child’s Vaccination

When plaintiffs sought to register their child CC for
preschool they indicated that CC had not been
vaccinated on religious grounds. The School District
directed plaintiffs to fill out a vaccination exemption
request form. They attached to the form a letter from
their attorney explaining their religious beliefs. The
School District denied the exemption on the ground that
plaintiffs did not have a genuine and sincere religious
objection to vaccination. The District Court dismissed
all of plaintiffs’ claims except the state law claim
alleging violation of the New York State Health Law.
Plaintiffs lacked standing to assert a claim for violation
of their Fourteenth Amendment right to counsel in
connection with preparing the exemption form.
Plaintiffs suffered no harm because rather than being
discouraged from employing counsel in completing the
exemption form, they responded to the form with a
letter drafted by their attorney. The free exercise clause
of the First Amendment does not provide a right for
religious objectors to be exempt from New York State’s
inoculation law.

Caviezel v Great Neck Public Schools, 739 F Supp 273
(EDNY 2010)

Complaint Alleging Violation of Father’s
Constitutional Right to Relationship With Daughter
Dismissed

In this § 1983 action, plaintiff father alleged that his ex-
wife, his daughter’s guardian ad litem, the Family
Court Referee, and the Office of the Attorney General,
conspired to violate, and did violate, his constitutional
rights by denying him a relationship with his daughter.
After the Family Court Referee granted plaintiff’s ex-
wife’s family offense petition, ordering plaintiff, among
other things, to stay away from his daughter, he
commenced this pro se proceeding. The District Court
granted defendants’ motions to dismiss and dismissed
the complaint without leave to amend. The claims
against the Office of the Attorney General were barred
by the Eleventh Amendment, the claims against the
Referee were protected by judicial immunity, the

claims against the guardian ad litem were protected by
quasi-judicial immunity and plaintiff’s conclusory
allegations about conspiracy did not support his claims
against his ex-wife.

Wilson v Wilson-Polson, 2010 WL 3733935 (SDNY
2010)
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COURT OF APPEALS

Minor’s Inculpatory Statement Was Voluntary

Respondent was 13 years old when his 9-year-old
cousin told family members that respondent sexually
abused her. Respondent’s mother took both children to
the hospital where the police were called. Respondent
and his mother were taken to a child advocacy center
where they were placed in one room and the cousin and
the cousin’s mother in another room. The cousin
described an incident of sexual abuse that occurred that
evening and added that she was afraid of respondent
because he had sexually abused her on another
occasion. The detective took respondent and
respondent’s mother to a juvenile interview room where
the detective explained the allegations against
respondent and read him his Miranda rights in English.
Respondent’s mother was read the Miranda rights in
Spanish. The version read to respondent was in simple
terms designed for use by juveniles. Both respondent
and his mother responded, without hesitation, that they
understood each right. Both signed the Miranda
waivers. The detective asked respondent’s mother for
permission to talk with respondent alone and the
mother agreed after respondent consented. The
detective told respondent if he told her what happened
he could get “help” if he needed it. The detective was
unsure whether she said help from a lawyer or
psychiatric or counseling help. Respondent admitted to
a series of sexual contacts with his cousin and wrote a
handwritten confession. After a juvenile delinquency
petition was filed in Family Court, respondent’s motion
to suppress his confession was denied. Respondent was
found to have committed several acts, which if
committed by an adult, would have constituted several
sex offenses, he was adjudicated a juvenile delinquent
and placed on probation for 18 months, conditioned on
cooperation with sex offender counseling. The
Appellate Division, among other things, rejected
respondent’s voluntariness challenge. The Court of
Appeals affirmed. The detective’s promise of help did
not give rise to a substantial risk that respondent might
falsely incriminate himself. Respondent was not offered
an incentive to lie — there was no merit in making a
false confession and receiving psychiatric assistance
relating to a crime respondent did not commit. The
dissent would have held the confession invalid because
the detective’s promise of help with legal assistance or

psychological counseling was not contingent upon a
confession. Respondent was absolutely entitled to an
attorney and confessing a criminal wrongdoing is not a
condition precedent to access to psychological
counseling.

Matter of Jimmy D., 15 NY3d 417 (2010)

Appeal on Issue Whether Minor’s Statement Was
Attenuated Dismissed

Respondent was 15 years old when he was arrested at
his school for theft of credit cards after he made an
inculpatory statement without being advised of his
Miranda rights. Respondent was transported to a
precinct, left alone in an adult holding cell, and was
questioned by detectives in a sergeant’s office rather
than a juvenile room. Respondent made a written
inculpatory statement after he and his mother were
advised of his Miranda rights. Family Court precluded
respondent’s oral inculpatory statement but denied
suppression of the written statement. The court
determined that the written statement was sufficiently
attenuated from the oral statement. Respondent was
adjudicated a juvenile delinquent. In a 3-2 decision, the
Appellate Division affirmed, finding that the written
statement was sufficiently attenuated from the oral
statement. The Court of Appeals dismissed the
subsequent appeal on the ground that the Appellate
Division’s dissent did not present a question of law.
The dissent would have reached the question of
attenuation and would have concluded that an incorrect
legal standard was applied. The dissent at the Appellate
Division took issue with the legal standard applied by
the majority — whether attenuation should be assessed
differently where the suspect is a juvenile.
Respondent’s juvenile status increased the severity of
the police misconduct during the unwarned
interrogation, decreased the likelihood that he
understood the subsequent Miranda warnings and
impacted the validity of his written statement.

Matter of Daniel H., 15 NY3d 883 (2010)
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Appeal Dismissed — Two-Justice Dissent at AD Not
on Question of Law

Court of Appeals dismissed JD appeal on the ground
that the two-justice dissent at the Appellate Division
was not on a question of law (see Matter of Albert F.,
74 AD3d 568 [First Department dissent was

on the ground that respondent’s testimony that a
backpack had been in the possession of another youth
who had tried on jeans while respondent was in the
store, that the jeans were not respondent’s size, and that
respondent cooperated when asked to open his
backpack, did not establish beyond a reasonable doubt
that respondent knowingly possessed stolen property.])

Matter of Albert F.,15 NY3d 942 (2010)

Court Lacked Jurisdiction to Remand Minor to
Detention

When respondent, then 14 years old, returned home
after a four-day absence, she announced she was
leaving again. When her mother attempted to block
respondent’s way, respondent grabbed a knife and said
that no one was going to touch her. When her stepfather
intervened respondent grazed his shoulder with the
knife and bit him on the arm and chest. The stepfather
was taken to the hospital where his bite wounds were
treated. Family Court adjudicated respondent a juvenile
delinquent and during the dispositional hearing
respondent said she understood that the court would
require respondent to come to court for reports and if
she violated her curfew or did not go to school she
would be put in detention. The court placed respondent
in a program that matched troubled youth with an array
of services as an alternative to placement. Less than one
month later, when respondent arrived late for her first
monitoring hearing, the Probation Report showed that
respondent had missed eight days of school out of the
13 school days since she started probation and
respondent’s mother reported that respondent had
stayed out all night and had been home once or twice a
week. The court remanded respondent to the
Commissioner of Juvenile Justice because respondent
failed to comply with the conditions of her probation.
Respondent’s attorney objected on the ground that the
Probation Department had not filed a violation of
probation (VOP) petition. The Appellate Division
reversed. Although the Probation Department had long

since pursued a VOP petition, resulting in a new order
of disposition placing respondent in another
community- based alternative to placement, the
Appellate Division decided the appeal because the issue
presented was “substantial and novel” and “likely to
evade review.” The Court of Appeals affirmed. There
was no statutory authority for placement of a juvenile
before the filing of a VOP petition. Respondent’s
acknowledgment at the dispositional hearing that she
understood that a poor probation report could result in
her detention did not amount to a waiver of a VOP
petition, assuming that such a waiver could be obtained
from a minor in respondent’s situation.

Matter of Jasmin A., 18 NY3d 546 (2010)

Voluntary Consent Attenuated Taint of Illegal
Police Action

School officials in the Bronx discovered that a laptop
computer was missing. The computer’s tracking
software led police to an address in the Bronx. Five
police officers went to the address, a single-family
house, in the middle of the afternoon. They entered the
vestibule of the house without ringing the doorbell or
otherwise announcing their presence. Inside the
vestibule, one of the officers knocked on an inner door
separating the vestibule from the rest of the house.
Respondent’s sister welcomed the officers inside the
home, stating “Thank God you’re all here.” When she
was asked whether respondent was home, she answered
affirmatively, explaining that her brother had been
acting up and cursing at her mother and that she was
going to call the police anyway if her brother didn’t
stop. The sister directed the officers up the stairs and
they encountered a youth, not the respondent, in a
bedroom with the laptop computer. Respondent entered
the room and said the laptop was his and that a friend
stole it. Respondent was arrested and charged with
committing an act which, if committed by an adult,
would constitute the crime of stolen possession of
property in the fourth and fifth degrees. Following a
suppression hearing, Family Court denied respondent’s
motion to suppress the evidence obtained at his
residence, concluding that the police had the sister’s
consent to enter the residence and her consent was not
coerced. The Appellate Division reversed, concluding
that petitioner had not shown that the sister’s consent
was both voluntary and “sufficiently distinguishable”
from the police entry into the vestibule to be purged of
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any illegality. The Court of Appeals reversed,
concluding that the sister’s consent attenuated the taint
of the initial illegal entry into the vestibule as a matter
of law. The testimony of the officers and the sister
established that her consent was volunteered and not
given upon request. The fact that the consent was close
in time to the illegal entry into the vestibule was not
dispositive. Further, the alleged police misconduct —
walking through an unlocked front door into a vestibule
— was not so flagrantly intrusive on personal privacy
that its taint could not be dissipated. The dissent would
have held that the sister’s consent was not attenuated
from the unlawful entry.

Matter of Leroy M.,  NY3d__ 2011 WL 5105130
(2011)
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APPELLATE DIVISIONS

ADOPTION
Father’s Consent to Adoption Not Required

Family Court determined that respondent father’s
consent was not required for his child’s adoption. The
Appellate Division affirmed. Respondent failed to meet
any of the criteria that would have entitled him to
notice as a putative father in the child’s adoption.
Further, he was not a person entitled to consent to the
child’s adoption. Respondent admitted that he did not
provide financial support for the child other than
modest gifts and clothing. The court credited the
caseworker’s testimony that respondent visited the
child twice in 2005-2006, five times in 2007-2008
while the child was with petitioner agency, and
inconsistently thereafter while she lived in a foster
home.

Matter of Vanessa B., 76 AD3d 912 (1st Dept 2010)
Father’s Consent to Adoption Not Required

Family Court determined that respondent biological
father’s consent was not required for placement of his
son for adoption. The Appellate Division affirmed.
After providing support for the child for a year,
respondent successfully moved to be relieved of that
obligation and thereafter failed to provide substantial
and continuous financial support other than modest
gifts and clothing. The court did not err in refusing to
admit into evidence a list allegedly reflecting partial
child support payments, because the list was uncertified
and respondent’s attorney failed to establish a
foundation. It was in the child’s best interests to be
adopted by the foster parent who had provided a stable,
loving home.

Matter of Shane Chayann Orion S., 79 AD3d 430 (1st
Dept 2010)

Father’s Consent to Adoption Not Required

Family Court determined that respondent’s consent was
not required for the adoption of the subject children.
The Appellate Division affirmed. Respondent did not
meet the statutory parental responsibility criteria. He

was incarcerated for a large portion of the children’s
life, failed to provide financial support, and did not
maintain regular contact with the children. It was in the
children’s best interests to be adopted by the foster
parent, who was also their paternal grandmother.

Matter of Timothy M., 79 AD3d 595 (1st Dept 2010)
Father’s Consent Not Required

The appellant appealed from the Family Court’s finding
that his consent to the adoption was not required. The
record established that the appellant did nothing to
manifest his parental interest during the six-month
period prior to the child’s placement for adoption. The
appellant argued that he could not manifest his parental
interest in a timely fashion because he was prevented
through no fault of his own from finding out about the
pregnancy until months after the subject child's
placement for adoption based on the biological mother's
active concealment of the pregnancy. The Appellate
Division disagreed. A review of the record revealed a
unique set of circumstances from which the Court could
not find the appellant's failure to manifest his parental
interest during the six-month period preceding the
child's placement for adoption to be excusable.

Matter of John Paul B., 77 AD3d 932 (2d Dept 2010)

Clear and Convincing Evidence Mother Had
Abandoned Her Child

Mother and paternal grandparents consented to an
order of joint custody of mother's child, with primary
physical custody of child with grandparents.

Thereafter, the mother had no contact with her child for
7 years, and failed to provide him with any financial
support. When grandparents filed to waive mother's
consent to adopt the child , mother opposed the
application and filed modification and violation of
custody proceedings. The grandparents again filed a
waiver and began adoption proceedings. A hearing was
held to determine whether mother's consent was
necessary for the adoption to proceed. The Family
Court found that grandparents had shown by clear and
convincing evidence that mother had abandoned child
and held that mother's consent to adoption was not
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needed. The Appellate Division affirmed.
Matter of Zachary N., 77 AD3d 1116 (3d Dept 2010)

Court Failed to Determine Whether Enforcement of
Post-Adoption Agreement in Child’s Best Interests

Family Court granted the motion of respondent
adoptive parents to dismiss biological mother’s petition
to enforce a post-adoption contract. The Appellate
Division reversed. The court properly applied
principles of contract law in making its determination.
The agreement, which was incorporated into the
conditional surrender order, provided that it would be
voided if the biological mother missed two visits within
any 12-month period. The biological mother testified at
the hearing on the petition that she missed the June
2008 visit because she was incarcerated and, although
the adoptive parents ceased her visitation after August
2008, she would have missed the December 2008 visit
as a result of her incarceration. Thus, the biological
mother failed to demonstrate that she was ready, willing
and able to meet her obligations under the contract. Her
incarceration was no excuse because it stemmed from
her own conduct. The court erred, however, in failing to
determine whether enforcement of the agreement was
in the child’s best interests. Because the record was
insufficient for the Appellate Division to make that
finding, the case was reversed and remitted to the trial
court.

Matter of Mya V.P., 79 AD3d 1794 (4th Dept 2010)
APPEALS

Contrary to AFC’s Contention No Non-Frivolous
Issues on Appeal

Family Court granted petitioner’s motion for a final
order of protection in her and her son’s behalf against
respondent. On appeal, respondent’s assigned appellate
counsel moved to withdraw as counsel. The attorney for
the child contended that the appeal should be
prosecuted on the merits and that the order of
protection should be resettled to reflect the court’s oral
determination that the prohibition against respondent’s
contacting his son was subject to court-ordered
visitation. The Appellate Division affirmed and granted
respondent’s appellate attorney’s motion to withdraw.

There were no non-frivolous issues on appeal. The
attorney for the child took no position when petitioner
reiterated her request for a final order of protection at
the conclusion of the hearing before the court. There
was no need to conform the order to the court’s oral
decision because the former clearly reflected the latter
and, in any event, any application to modify should
have been made to the trial court.

Matter of Perez v Perez, 78 AD3d 433 (1st Dept 2010)
ATTORNEY FEES (CUSTODY)

Improper to Determine Attorneys’ Fees on
Affirmations

The mother appealed from an order of the Supreme
Court, which, after a hearing, inter alia, awarded the
father joint custody of the subject child, determined
that she was obligated to pay the father's and paternal
grandfather's litigation expenses, and directed that the
applications for awards of the attorneys' fees be
determined by submission of affirmations rather than
after a hearing. While the Supreme Court correctly
determined that the appellant mother should pay the
petitioners' attorneys fees, it was improper to direct that
those fees be determined based upon affirmations.
Rather, the Supreme Court should have directed a
hearing to determine the appropriate amount to award
for the attorneys' fees. The mother’s remaining
contentions were without merit.

Matter of Hobenson v Tarnavsky, 76 AD3d 560 (2d
Dept 2010)

CHILD ABUSE AND NEGLECT
Neglect Petition Reversed

Family Court denied respondent mother’s motion to
vacate her default at a fact finding hearing on a neglect
petition against her. The Appellate Division reversed,
granted the motion and dismissed the petition. The
neglect petition should have been dismissed pursuant to
Family Court Act § 1051 (¢) because the court’s aid
was not needed — the court in effect determined that
there was no need for supervision or referrals by
releasing the child to respondent’s custody. It was
established that the child was being raised as a model

-17-



person and student, wished to remain in the mother’s
custody, and the domestic violence incident between
respondent and her boyfriend was isolated and the
mother had ended that relationship. Respondent’s
motion to vacate her default should have been granted
because there was no evidence her absence was willful
and she demonstrated a meritorious defense to the
neglect petition. The agency’s proof that the child felt
“scared and anxious” during the isolated domestic
violence incident did not establish that respondent
failed to exercise a minimum degree of care or that the
child’s mental or emotional condition was impaired or
in imminent danger of becoming impaired.

Matter of Eustace B., 76 AD3d 428 (1st Dept 2010)
Infant in Imminent Danger of Physical Injury

Family Court’s finding that the two-month-old infant
was in imminent danger of physical injury as a result of
respondent father’s failure to exercise a minimum
degree of case was supported by a preponderance of the
evidence. Respondent had a violent physical altercation
with the infant’s mother, punching her repeatedly in the
face and head while she was three feet from the infant,
who was receiving oxygen while lying on a bed and
connected to a heart monitor.

Matter of Gianna C.E., 77 AD3d 408 (1st Dept 2010)

Neglect Determination Affirmed Based Upon
Child’s Failure to Thrive

A preponderance of the evidence showed that
respondent neglected the child by failing to properly
feed him, which led to a medical diagnosis of failure to
thrive, and by failing to provide the child with proper
medical care for that condition. Although the court
erred in refusing to qualify respondent’s witness as an
expert pediatrician, the error was harmless because the
witness did not examine the child until after the neglect
petition was filed. The court did not err in refusing to
admit irrelevant medical records compiled after the
filing. Further, the medical evidence could have been
readily understandable to an average finder of fact. The
court properly admitted evidence that before the filing
respondent failed to ensure that the child received
prescribed medical treatment for his failure to thrive.

Matter of Joshua Hezekiah B., 77 AD3d 441 (1st Dept
2010), v denied 15 NY3d 716

Failure of Proof of Educational Neglect But
Sufficient Proof of Inadequate Supervision

Family Court found that respondent mother neglected
her child and placed the child with the Commissioner
of Social Services until the next permanency hearing.
The Appellate Division affirmed. Although the agency
failed to show educational neglect by a preponderance
of the evidence, the record supported the alternative
theory of inadequate guardianship and supervision. The
child had Downs Syndrome with autistic features,
requiring constant care, while respondent had a full
scale IQ of about 50. While a parent’s mental
retardation will not support a finding of neglect per se,
here a preponderance of the evidence showed that given
the child’s intense needs and respondent’s limitations,
respondent was unable to provide adequate care for her
child, thus creating an imminent risk of harm to the
child.

Matter of Evica D., 77 AD3d 505 (1st Dept 2010)

AD Had Jurisdiction to Hear Appeal From
Intermediate Order in Abuse or Neglect Case

Family Court found that respondent father neglected his
child. The Appellate Division affirmed. The agency’s
contention that the appeal should have been dismissed
because the appeal was from a fact-finding order was
without merit. The Appellate Division had jurisdiction
to hear an appeal from an intermediate or final order in
an abuse or neglect case. The finding of neglect was
supported by a preponderance of the evidence, which
established that the father failed to protect the child
from the mother’s erratic behavior caused by her
mental illness and substance abuse.

Matter of Christy C., 77 AD3d 563 (1st Dept 2010)
Respondent Failed to Plan For Her Child’s Future

Family Court found that respondent mother
permanently neglected her children. The Appellate
Division affirmed. There was clear and convincing
evidence that despite petitioner agency’s diligent
efforts to assist a meaningful relationship between
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respondent and her children, respondent failed to plan
for her children’s future. Petitioner’s focus on
respondent’s issues with respect to health and domestic
violence was appropriate and respondent failed to
complete these critical components of the service plan.

Matter of Adaliz Marie R., 78 AD3d 409 (1st Dept
2010)

Respondent Failed to Provide Adequate Supervision
/ One Child Also Educationally Neglected

Upon a fact-finding determination of neglect based
upon inadequate supervision with respect to two of
respondent mother’s children and educational neglect
with respect to one of the children, Family Court
discharged the children to respondent on a trial basis.
The Appellate Division affirmed. Because of
respondent’s failure to adequately supervise, the
children were in imminent danger of becoming
impaired. With respect to educational neglect of one of
the children, the record showed that in addition to five
excused absences from school, respondent allowed the
child to have 24 unexcused absences during the 2007-
2008 school year. The record supported the court’s
finding that the child’s absences adversely affected her
academic performance.

Matter of Annalize P., 78 AD3d 413 (1st Dept 2010)

Child Derivatively Neglected Based Upon Mother’s
Leaving Other Child Unattended Resulting in Other
Child’s Drowning

Family Court, upon a fact-finding determination that
respondent mother derivatively neglected her daughter,
placed the child with the Commissioner of Social
Services. The Appellate Division affirmed. Less than
two years before the instant filing, there was a neglect
finding against respondent based upon her actions in
leaving her nine-month-old infant in a bathtub with
water running without adequate supervision, resulting
in the infant’s death. The drowning incident was
relatively close in time to the instant proceeding so it
could be reasonably concluded that the mother still
lacked parental judgment. The court properly found that
the mother failed to prove that her lack of judgment did
not then exist or would not exist in the foreseeable
future. Even if it was improper for the court to admit

evidence about prior neglect findings from 2005 and
2006 the error was harmless because the court
specifically based its finding of derivative neglect on
the 2007 case. Although the mother completed parts of
her service plan, she was not willing to exclude the
father from the home even though he never completed a
parenting course. Even if the mother had not been given
proper notice or opportunity to address the claim of her
failure to use a proper tub for the drowned child, the
error was harmless given the other evidence of the
mother’s neglect, which was alleged in the petition and
addressed at the fact-finding hearing, including leaving
the infant alone in a bathtub with water running.

Matter of Brianna R., 78 AD3d 437 (1st Dept 2010), v
denied 16 NY3d 702

Mother Neglected All Five of Her Children

Family Court found that respondent mother neglected
her five children, including the eldest who was speech
impaired and developmentally disabled. The Appellate
Division affirmed. The finding was supported by a
preponderance of the evidence, which established that
the children were at imminent risk of harm due to the
mother’s inadequate supervision, continued use of
marijuana even after the petition was filed, and her
failure to bring the children for several scheduled
medical appointments. Records at the shelter where the
mother and children resided showed that she had, on
several occasions, left her children, then ages 14, 11, 6,
5 and 1, unattended at the shelter and allowed them to
ride the subway late at night without her. One Justice
would have dissented with respect to the eldest child,
agreeing with the attorney for the children that the
finding with respect to that child should be vacated.

Matter of Lah De W., 78 AD3d 523 (1st Dept 2010)

Finding of Neglect Based Upon Domestic Violence
Incident Affirmed

Upon a fact-finding determination of neglect against
respondent father, Family Court placed father’s
children with ACS for twelve months. The Appellate
Division affirmed. The finding of neglect was
supported by a preponderance of the evidence,
including that the father engaged in acts of domestic
violence against the children’s mother and placed two
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knives under one child’s chin at his throat, while
threatening to kill the child.

Matter of Jared S., 78 AD3d 536 (1st Dept 2010), Iv
denied NY3d

Children’s Neglect Based Upon Mother’s Mental
Iliness Affirmed / Custody to Father

Upon a fact-finding determination of neglect against
respondent mother, Family Court released her children
to their non-respondent father and in a subsequent order
awarded custody of the children to the father. The
Appellate Division affirmed. A preponderance of the
evidence supported the finding that the children’s
physical, mental or emotional condition were in
imminent danger of becoming impaired as a result of
the mother’s longstanding history of mental illness and
resistance to treatment. Respondent testified to multiple
extended hospitalizations for mental illness and stated
that she would not resume medication even if that
meant her children would not be returned to her. The
evidence at the consolidated hearing on the neglect
petition and the father’s custody petition concerning the
mother’s failure to address her mental health issues and
its effects on the children and that the children were
attending school and otherwise doing well while living
with their father supported the court’s determination
that it was in the children’s best interests to award
custody to the father.

Matter of Christopher R., 78 AD3d 586 (1st Dept
2010)

Court Had Jurisdiction Over Respondent

Family Court determined, after a fact-finding hearing,
that respondent father neglected the subject children.
The Appellate Division affirmed. The father’s
contention that the court lacked jurisdiction over him
because he did not have custody of the children and
was barred from contact with them was without merit.
The child need not be in the care or custody of
respondent if the court otherwise has jurisdiction. A
respondent in a neglect proceeding includes any parent
or other person responsible for the child’s care. The
father was aware that the mother was not properly
caring for the children. He testified that when he
traveled to Puerto Rico to get one of the children, he

was informed that the child was not attending school
and the children testified that respondent was present
when they visited their paternal grandfather. Neglect
includes failure to properly supervise by unreasonably
allowing harm to be inflicted on a child. That father
was barred from contact with the c