
 SEQ CHAPTER \h \r 1STATE OF NEW YORK

FAMILY COURT
COUNTY OF                       
In the Matter of





NOTICE OF MOTION 

                                            




TO DISMISS
A Person Alleged to be a  

Juvenile Delinquent,





Docket No.:                          



Return Date:                          


Respondent.

SIRS:


PLEASE TAKE NOTICE that upon the annexed Affirmation of                                    ,  Attorney, affirmed on the             day of                                 , and upon all the prior papers and proceedings had herein, the undersigned, at a General Term of this Court to be held before the Hon.                                       ,  on  the            day of                            at                o'clock, or as soon thereafter as Counsel can be heard, will move this Court for an Order Dismissing the Petition herein on the basis of insufficiency pursuant to §§ 340.1 of the Family Court Act and In the Matter of John C. , 176 AD 2d 1252 (October 4, 1991).

Dated:
                                           

Yours etc.

TO:
Attorney


Law Guardian

STATE OF NEW YORK

FAMILY COURT
COUNTY OF                       
In the Matter of





ATTORNEY'S AFFIRMATION
A Person Alleged to be a  

Juvenile Delinquent,





Docket No.:                          



Return Date:                          


Respondent.


                                        , an Attorney, affirms under penalty of perjury:


1)  That she is an attorney-at-law authorized to practice in the State of New York.  That she is the Attorney and Law Guardian assigned to represent the above-named Respondent  and is fully familiar with the facts and circumstances of this case. 


2)  That the Respondent herein was petitioned to Family Court as a Juvenile Delinquent for an act which, if committed by an adult, would constitute the crime of Criminal Mischief  in the Fourth Degree as defined in section 145.00(1) of the Penal Law.


3)  The Juvenile Delinquency Petition charges the Respondent did intentionally damage property of another to wit a bicycle belonging to                                      .


4)  This crime was originally brought to the Court’s attention under Docket Number                                  dated                                        .  This matter was dismissed without prejudice on                                             (see attached).


5)  Currently pending before this Court under Docket Number                            is a refiling of Docket Number                               .  This new petition is dated                               .  The initial appearance on the current petition was                                .  A total of          days has elapsed from the initial appearance on                          to the date of the initial appearance on the current petition,                                 .


6)  Section 340.1 of the Family Court Act states in pertinent part:  “ (2) If the respondent is not in detention the fact-finding hearing shall not commence not more than 60 days after the conclusion of the initial appearance except as provided in subsection (4).  (4) The Court may adjourn the fact-finding hearing: (a) on its own motion or on motion of the presentment agency for good cause shown for not more than (sic) thirty days if the respondent is not in detention”.


7)  As previously stated in (5) a total of 76 days has elapsed  clearly contrary to Section 340.1 of the FCA taking into consideration that no good cause for the delay has been put on the record.  The 60 day rule applies to superseding petitions. In the Matter of Tommy C. 588 N.Y.S. 2d 916, the Court held  that (1) 60-day statutory deadline to conduct fact-finding hearing ran from time of juvenile’s initial appearance on first petition, and (2) juvenile’s right to timely fact-finding hearing was violated.


8)  In a decision of July 3, 1990 later affirmed by the Appellate Division (see In the matter of John C. ,176 AD2d 1252, Oct. 4, 1991) then Family Court Judge John F. O’Donnell  held “To accept the presentment agency’s argument that each petition is a separate one with its own time limit would set a dangerous precedent.  It would permit an unscrupulous or lethargic presentment agency to acquiesce in dismissals without prejudice merely to gain the advantage of a new time period.  The constitutional protections offered to Respondents do not permit such a result”.  (see attached)


9)   Therefore, for the reasons stated above, it is your deponent’s belief that the instant petition must be dismissed with prejudice.



WHEREFORE, the Respondent respectfully requests that this Petition be dismissed and for such other and different relief as the Court deems just and proper. 

DATED: 
                                           

Affirmed:
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