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NOTICE OF MOTION
A Person Alleged to be a





Docket No.:                       
Juvenile Delinquent



Respondent.





Return Date:                       
SIRS:


PLEASE TAKE NOTICE that upon the annexed Affidavit of                                    ,

Attorney, affirmed on the           day of                      ,               , the undersigned will move this

Court before the Hon.                      , in Part          , thereof, on the            day of                        ,

2000, at             o'clock, or as soon thereafter as counsel can be heard for an Order granting the

following relief:


1) Respondent's Demand to Produce pursuant to Family Court Act § 331.2, et seq.;


2) An Order pursuant to § 330.2 of the Family Court Act and Article 710 of the Criminal

Procedure Law, suppressing the use of unlawfully obtained evidence in the above-entitled

proceeding;


3) An Order dismissing the Juvenile Delinquency Petition on the basis of insufficiency pursuant to Family Court Act §§ 311.2 (2) and 311.2 (3) and the Court’s failure to comply with Criminal Procedure Law §§ 725.05 and 180.75 (4); or in the alternative


4) An Order dismissing the Juvenile Delinquency Petition pursuant to Family Court Act §§ 310.2 and 320.2.


5).  If the Court does not grant respondent’s Motion to Dismiss, then respondent demands a fact-finding hearing within the statutory fourteen days pursuant to Family Court Act § 340.1.

DATED:                                          


Yours, etc.

To:
Attorney


Hon.                                                 
STATE OF NEW YORK

FAMILY COURT
COUNTY OF                         
In the Matter of

                                            




ATTORNEY'S AFFIRMATION
A Person Alleged to be a





Docket No.:                       
Juvenile Delinquent



Respondent.





Return Date:                       

                                              , an attorney, affirms under penalty of perjury:


1)  That s/he is an attorney-at-law duly authorized to practice in the State of New York.

That she is the attorney and Law Guardian assigned to represent the above-named Respondent

herein and is fully familiar with the facts and circumstances of this case.


2)  That said Respondent was petitioned to Family Court as a Juvenile Delinquent for

an act which, if committed by an adult, would constitute the crime of                                     as

defined in                                          .


3)  That the Respondent initially appeared in this  Court on                            at which

time a denial of the charge was entered by the Respondent through his Law Guardian.


4)  That the case is currently scheduled by the Court for _____. 


5)  That the following information is necessary to properly prepare Respondent's defense.

RESPONDENT'S DEMAND TO PRODUCE

Pursuant to § 331.2 et seq., of the Family Court Act, the Respondent, by 

                                         , Esq., Attorney for the Respondent, hereby demands that the

PRESENTMENT AGENCY disclose and make available for inspection,

photographing, copying and/or testing:

I.  RESPONDENT'S STATEMENTS 


1.  Any written, recorded, oral or observed statement of the Respondent,                         

and of all co-respondents or co-conspirators, whether charged or not,  including notes, summaries

or memoranda concerning such statements, or attributed to the  Respondent. 


2.  Any written, recorded or oral statement of the Respondent,                                   and

of all co-respondents or alleged co-conspirator intended to be called at trial, other than previously

disclosed by the PRESENTMENT AGENCY.


3.  Any statement by the co-respondent or alleged co-conspirator, whether or not intended

to be used at trial.


4.  Any hearsay evidence intended by the PRESENTMENT AGENCY to be introduced at

trial.

II.  SCIENTIFIC 


5.  Any report or document, or portion thereof, concerning any physical or mental

examination, or scientific test or experiment relating to this case which are or which could, with

the exercise of due diligence, come into the possession or control of the PRESENTMENT

AGENCY, specifically any medical reports, statements, and any records of any medical

examination or treatment at any hospital or clinic, including but not limited to reports, lab notes,

memoranda, sketches, lists, charts, communications, electromagnetic recordings, video-tapes, film, photographs, whether or not included in whole or in part, or any of the items requested in the

following paragraphs:

III.  FINGERPRINTS

6.  Documents concerning latent fingerprints, and/or other dermatoglyphic analysis, lifts,

or photographic reproductions of lift (including enlargements) and any inked or "known prints"

(including enlargements) used for comparison purposes together with all notes, memoranda,

diagrams or reports made or utilized in efforts to correlate persons with objects or places

connected or thought to be connected to the criminal  transaction alleged; documents concerning

all methods used to visualize latent prints and to compare latent prints with "known prints".

IV.  WEAPON

7.  Documents pertaining to the condition, evaluation, comparison or identification of

weapons or other similar physical or scientific examinations or tests concerning weapons alleged

to be involved in this case or used for comparison purposes.

V.  EXPERT WITNESSES


8.  A summary of the occasions of the prior use by the PRESENTMENT AGENCY of

any persons intended to be called to offer expert testimony giving the dates, courts, indictment or

docket number, any available transcript of such testimony. 


9.  For each scientific examination or test performed, provide a description or any 

reference manual or authoritative test referred to and the point of reference in the scientific

procedure and test.


10.  Any scientific tests or mental or physical examinations as to which no written report

or document exists.

VI.  POLICE INVESTIGATION

11.  By whom and the exact date, time and location and manner in which the events

underlying the charged offense were reported to the police. 


12.  Tape recordings, complaint logs, and transcripts, relating to any call to the police or

"911" relating to the events charged in the petition.


13.  Tape recordings, dispatcher logs, transcripts and the like recording any police

communications during the investigation of the events charged.


14.  All routine police reports filed in connection with the investigation or which relate to

the charges herein; and all original notes made by law enforcement officers or their investigation.


15.  Any portion of any police department manual or directive or policy statement

governing the police conduct of this investigation in any respect.


16.  Whether any information or evidence concerning the matter as set forth in the petitions

was obtained by any form of electronic surveillance, and if so, the identify of the person or

persons from whom the information was obtained, the telephone or place subjected to electronic surveillance, the date upon which the information was obtained and a brief statement of the

authority under which the surveillance was conducted and the contents of such information or

evidence.

VII.  WITNESSES  


17.  Names and addresses of any and all witnesses the Presentment Agency intends to call

to testify. 


18.  All statements of witnesses or notes concerning such statements made by any law

enforcement officer.


19.  Names and addresses of all witnesses to events relevant to the charges.


20.  Names and addresses of all government employees, agents or informants, who were

witnesses to any events relating to the charges.

VIII.  CRIME SCENE 


21.  Any photograph or drawing relating to the scene of the alleged  offense or any other

person, place or thing relating to the offense charged.


22.  Any photographs taken at the time of the Respondent's arrest. 


23.  Names, shield numbers, and assignment of all police officers or law enforcement

personnel participating or assisting in the arrest of the Respondent. 


24.  Names, shield numbers, and assignment of all police officers or law enforcement

personnel present when any statement attributed to the Respondent was made or recorded.


25.  Names, shield numbers, and assignment of all police officers or law enforcement

personnel present at any search or during any electronic surveillance or interception.

IX.  EYEWITNESS IDENTIFICATION 


26.  Any photograph or drawing purporting to contain the likeness of a human being

shown to prospective witnesses or made with the participation of any witness, including a

statement containing the names of persons participating in the preparation of such sketches or

composites, describing the criminal transaction to which each witness pertains; the names of all

persons to who such photographs or drawing, etc., were exhibited, as well as the results of such

exhibition; any documents which reflect the date, time or circumstances of such exhibition and the

results of each exhibition, including the questions asked or statements made at any such

preparation or exhibition. 


27.  Statements of all persons which contain physical description, or descriptions of

conduct on the part of the perpetrator of the offense charged. 

X.  PHYSICAL EVIDENCE


28.  Any property obtained from the Respondent, or any co-respondent, or from any

vehicle or premises in which he has had an interest, and a description or inventory of such

property, and also a statement of when, where, from whom, by whom, and on what authority such

property was obtained.


29.  Any "property" (FCA § 331.1(3), which refers or relates to any alleged illegal and/or

wrongful act which is not referred to in the petition and which the PRESENTMENT AGENCY

will endeavor to prove at trial.


30.  Property seized at the scene of the alleged offense.


31.  The Respondent also requests the PRESENTMENT AGENCY to disclose any

additional property which the PRESENTMENT AGENCY intends to introduce at the trial,

discovery of which has not been requested above, providing a brief description of such property.

XI.  FAVORABLE INFORMATION


32.  All material evidence or information, whether admissible at trial or not, whether

regarding facts or occurrences or the absence of facts or occurrences, known to the

PRESENTMENT AGENCY or which could become known upon diligent inquiry to those under

the PRESENTMENT AGENCY's direction or control, which is in any way favorable to the

Respondent, whether by detracting from the PRESENTMENT AGENCY's case or the credibility

of the PRESENTMENT AGENCY's witnesses, or supportive of the positions urged or likely to

be urged, by the Respondent at any stage of the proceedings.

XII.  GENERAL 


33.  Without limiting the PRESENTMENT AGENCY's duty to disclose favorable

material, the Respondent suggests that the following, if extant, should be disclosed:



a.  Any record of previous arrests or convictions or any other evidence or

information demonstrating participation in dangerous, vicious, immoral or criminal behavior on 

the part of any person intended to be called as witnesses by the PRESENTMENT AGENCY:



b.  Any statements known to be false or erroneous or conflicting made to a public

servant engaged in law enforcement activity or a grand jury or court by persons intended to be

called as witnesses.



c.  Any statements, records or information indicating that any prospective

witness has given contradictory or deceitful information in the course of the investigation of this

case.



d.  Any information indicating that any prospective witness has given information inconsistent or materially different from information received from other more reliable sources.



e.  Names and addresses and statements of any persons interviewed by or on

behalf of the PRESENTMENT AGENCY or who are known to have been witnesses to the events

underlying the charge whom the PRESENTMENT AGENCY does not intend to call as witnesses.



f.  The existence of any government agents or information or cooperating

individuals in this case and any representation, offer,  agreement or  understanding regarding any

past, present or future benefit to such persons as a result of or in relation to their cooperation

with the PRESENTMENT AGENCY.



g.  Any information to the effect that the instant petition is based on or derived

from evidence acquired as a result of Governmental action violative of Constitutional standards.

This request expressly encompasses any information which might affect the Court's decision on a suppression issue in a fashion favorable to the Respondent. 



h.  Any information or documentation reflecting misidentification or non-

identification (by person, voice, photograph or otherwise) of the Respondent as a participant in

any of the alleged offenses.



i.  Any other records or information which arguably could be helpful or useful to

the defense in impeaching or otherwise detracting from the probative force of the

PRESENTMENT AGENCY's evidence or which arguable could lead to records or information.

XIII.  IMPEACHING INFORMATION 


34.  The Respondent also requests information which could be utilized for the

impeachment of PRESENTMENT AGENCY's witnesses, including specifically the disclosure of

any of the following within the possession, custody, or control of the PRESENTMENT

AGENCY or which, with due diligence, could become known to the PRESENTMENT

AGENCY:



a.  Any records or information revealing prior convictions or juvenile adjudications attributed to each witness to be called by the PRESENTMENT AGENCY, including but not

limited to relevant "rap sheets".  Any records, including police personnel records, or information

revealing prior misconduct or bad, vicious or immoral acts on the part of the witness.



b.  Any consideration or promise of consideration or expectation of consideration

which obtains with respect to any witness intended to be called by the PRESENTMENT

AGENCY, including but not limited to leniency, favorable treatment, assistance with respect to

any pending legal proceeding, claim for reward or fees, including witnesses fees or special

provisions for protection, food, clothing, shelter, transportation, or other benefits or anything else

which arguable, could reveal an interest, motive or bias in the witness in favor of the

PRESENTMENT AGENCY or against the respondent or act as an inducement to testify or to

color testimony.



c.  Any threats, expressed or implied, direct or indirect, or other coercive measures

directed against any witness such as threats of criminal prosecution or investigation or potential prosecution, any probationary, parole, deferred prosecution, or custodial status of the witness or

any civil, tax court, court of claims, administrative, or other pending or potential legal disputes or transactions with the PRESENTMENT AGENCY or over which the PRESENTMENT

AGENCY has a real, apparent or perceived influence.



d.  Any information as to any prospective PRESENTMENT AGENCY witness

having a history of mental or emotional disturbance.



e.  The existence and identification of each occasion on which any witness has

testified before any court, grand jury, or other tribunal or body or otherwise officially narrated in

relation to the Respondent, the investigation or the facts of this case.



f.  The existence and identification of each occasion on which   any witness who

was or is an informer, accomplice, co-conspirator, has testified before any court, grand jury or

other tribunal or body. 



g.  The same records and information requested in Paragraphs "a" - "f" above are

also requested with respect to each non-witness declarant whose statements may be offered in

evidence.

XIV.  OTHER PROPERTY


35.  All property not previously disclosed to the Respondent which the PRESENTMENT AGENCY intends to use at trial.


36.  All property of the character of that which was previously disclosed to the

Respondent pursuant to Respondent's "Demand to Produce", pursuant to FCA § 331.2, which the PRESENTMENT AGENCY may have discovered since responding to the "Demand", or which

the PRESENTMENT AGENCY may find hereafter.


37.  Any prior acts of misconduct on the part of the Respondent which the

PRESENTMENT AGENCY might intend to use in examining the Respondent if he or she takes

the stand to testify.

XV.  PROBATION INFORMATION

38.
Any statements made to probation officer by the Complainant.


39.
Any statements made to the probation officer by the Respondent. 


40.
A record of any attempts by the probation officer to adjust the matter. 


41.
Any other records, reports, documents, statements, etc. taken by the probation

service relative to the instant matter.

XVI.  SPEEDY TRIAL VIOLATIONS

42.  On                        ,            , Respondents Attorney was served a set of papers purporting to 

be an accusatory instrument in the Matter of                           .  Included in the set of papers 

were the following items:



a.  A                          Court docket sheet, bearing Docket #             (which served

as the cover sheet of the documents served upon this Law Guardian).



b.  A copy of an Order For Mental/ Psychiatric Examination dated                   and

signed by                      Court Judge                                  .



c.                 County Central Police Services Arrest/ Booking Form.



d.  Affidavit of                         dated                         and charging the Respondent

with                     in the                           in violation of                                  .



e.  Affidavit of               dated                         and charging the Respondent with 

                                  in violation of                                              .



f.  Supporting Deposition of                           , dated                                .



g.  The statement of                           , dated                    and signed by the parent,

                                          .



h.  Notice to Defendant of Intention to Offer Evidence at Trial pursuant to CPL 710.30 and 700.70.



i.  Prisoner Information Form



j.                                Police Department Arrest Data Report.


43.  The papers served upon the respondent and respondent’s attorney were not in the

form of a Petition and failed to include a copy of the Order Transferring the matter to Family

Court or to provide copies of the transcripts of the proceedings had in                            Court.


44.  Upon the above enumerated papers provided to counsel, a plea of not guilty was

entered on behalf of the respondent.  It was further noted that the respondent had been in custody

since                                and Respondent’s Attorney requested his immediate release to his

custodian and guardian, the                        County Department of Social Services.  Said request was denied and the Respondent was referred for a clinical evaluation with a return date of

                                   .


45.  On                               while reviewing the Court’s file, I realized that as a complete

set of papers had not been served on Respondent. The following items are missing :   


(1) a copy of Judge                          ’s transfer order, (2) a copy of the transcript dated

                               , and (3) the forensic evaluation.


46.  Upon request, the Court’s clerk provided Respondent’s Attorney with a copy of the

documents mentioned in paragraph 45.


47.  Upon noting the missing documents, I  requested that the matter be brought before

your Honor on                                     , at which time I renewed my argument for Respondent’s

release.  The request was denied and the Court set this matter for Trial on                                  .


48.  Family Court Act section 310.2 provides in pertinent part as follows:


After a petition has been filed , or upon the signing of an order of removal pursuant to section 725.05 of the criminal procedure law, the respondent is entitled to a speedy fact-finding hearing.


49.  The requirements of Family Court Act section 340.1 entitle a respondent, who is held

in detention, to a fact finding hearing within fourteen days when the petition charges the

commission of a class A, B, or C felony.  In the instant matter, it appears that the respondent was

charged with a class    felony,              in the         degree.


50.  Pursuant to Family Court Act section 320.2, “if a respondent is detained , the initial

appearance shall be held no later than seventy-two hours after a petition is filed or the next day

the court is in session, whichever is sooner”. The Criminal Procedure Law guarantees parallel

protections to the juvenile being detained under Section 725.05 (7), which provides that “the

order of removal must specify a date certain within ten days from the date of the order of removal

for the defendant’s appearance in the family court and where the defendant is in detention or in

the custody of the sheriff that date must be not later than the next day the family court is session.


51.  In the instant matter, the Order of Removal was signed on                                   and

under the above cited laws, Respondent was required to be brought before the Family Court on

the very next day,                          .  Because respondent has been held in detention continuously

since                               the time to hold a speedy trial has long past.  Furthermore, at no time

has counsel in               Court or               Court waived the time limits for prosecuting this matter.  Accordingly, Respondent was entitled to a fact-finding hearing, even interpreting the law most

favorable to the prosecution, no later than                             .


52.  The enactment of §§ 310.2, 340.1 and 725.05 were intended to clarify the date of commencement of juvenile proceedings that have been transferred to Family Court for purposes

of speedy trial.   This matter was commenced on                                .


53.  Based on the foregoing, Respondent requests that the charges against him be

dismissed, with prejudice, on the ground that this right to a speedy trial has been violated.

XVII.  SUFFICIENCY OF THE PETITION

54.  That this motion is brought pursuant to §§ 311.1, 311.2 of the Family

Court Act and §§ 725.05 (7) and (8) of the Criminal Procedure Law.


55. There are numerous infirmities rendering the petition served upon the respondent

invalid and insufficient.


56. According to Family Court Act Section 311.1 (7), when a matter is transferred to the

Family Court, the order of removal is a necessary ingredient of a valid petition.  Section 311.1 (7)

provides in pertinent part:

“When an order of removal pursuant to article seven hundred twenty-five of the criminal procedure law is filed with the clerk of the court, such order and those pleadings and procedures,... shall be transferred with it and shall be deemed to be a petition...”


In the instant matter, the respondent was not served with a valid petition since the 

respondent was never served with Judge                           ’s order of removal.


57.  Moreover, even if the respondent had been served with Judge                ’s removal

order, the order itself is not in the proper form thus rendering the petition upon which it is based

insufficient and invalid.


58.  Criminal Procedure Law section 725.05 enumerates the requirements and procedures

to be followed when transferring an action to Family Court.  The mandates of this section are not discretionary, but absolute requirements.


Section 725.05 provides:


When a court directs that an action or charge is to be removed to the family court the court must issue an order of removal in accordance with this section.  Such order must be as follows:


a.  It must provide that the action or charge is to be removed to the family court

of the county of                          , and it must specify the section pursuant to which the removal is authorized.


b.  Where the direction is authorized pursuant to 180.75 (3) (b), it must specify

the act or acts it found reasonable cause to believe the defendant did.


c.  Where the direction is authorized pursuant to 180.75  (4), it must specify the

act or acts it found reasonable cause to allege.


d.  Where the direction is authorized pursuant to section 190.71 of this chapter,

the court shall annex to the order as part thereof a certified copy of the grand jury request.


e.  Where the direction is authorized pursuant to section 210.30 (7), it must

specify the act or acts for which there was sufficient evidence to believe that defendant did.


f.  Where the direction is authorized pursuant to section 220.10, 310.85 or 330.25,

it must specify the act or acts for which a plea or verdict of guilty was rendered or accepted and

entered.


59.  The petition before the court in this matter is woefully inadequate.  The removal

order merely states that the respondent was arraigned in                     City Court on charges

pursuant to sections 130.35 1&3 and 260.10-1 of the Penal Law.  It is not indicated anywhere

in the order the section of the Penal Law pursuant to which the removal is authorized, nor does

the order comply with CPL § 725.05 (2), (3), (4), (4) (a) (5).


60.  Additionally, the order does not specify which act or acts the city court is actually

transferring to Family Court. Without such information, the respondent is not on notice of the

charges to be prosecuted and can not prepare for trial, nor can respondent’s attorney adequately

defend  respondent.


61.  Assuming for argument purposes (because the Judge                      ’s order failed to

specify or delineate) that respondent was transferred to Family Court pursuant to CPL § 180.75

(4) the court was required to make a finding that the removal is based upon one or more of the

following factors:


(i) mitigating circumstances that bear directly upon the manner in  which the crime

was committed, or (ii) where defendant was not the sole participant in the crime, the defendant’s participation was relatively minor although not so minor as to constitute a defense to the

prosecution; or (iii) possible deficiencies in proof of the crime.


62.  In addition, Judge                            was required, according to CPL section

180.75 (6) (a), to state on the record the factor or factors upon which its determination was

based, and to give its reasons for removal in detail and not in conclusory terms.  The transcript 

of the proceeding during which this matter was transferred to Family Court is totally silent and

provides no basis for the removal of the action.


63.  CPL section 210.43 mirrors the requirements of section 180.75 and reiterates that the transferring court is mandated to state its findings on the record and the factor or factors upon

which its determination is based.  Furthermore, the reasons must be stated in detail and not in

conclusory terms. The same or similar requirements for a clear and concise court record are

found in CPL section 220.10 (5) (g) (iii) and 330.25. Thus it is the clear intent of the CPL that a

clear record be made so that the juvenile be apprised of his rights and the charges against him.


64. Moreover, the instant petition is insufficient for it fails to state facts supporting each

and every element of the crimes charged.                           , the alleged victim is only             years

old and therefore not competent to take an oath or swear to an affidavit.                   ’s affidavit is

hearsay in nature with regard to the criminal elements of the charges.


65. The Family Court Act §311.2-3 states that the factual part of the Petition, together

with supporting depositions, should provide reasonable cause to believe that the Respondent

committed the crimes herein, and §311.2-3 states non-hearsay allegations of the factual part of

the Petition or supporting depositions establish every element of each crime charged, and the

Respondent commission thereof (emphasis added).  In the Matter of David T., 75 NY2nd 927,

the Court of Appeals held that the petition must be supported by non-hearsay allegations as to

each element of the crime.  This is a non-waivable jurisdictional defect.


66.  That the basic, general principles involved in this motion are set forth in

People v. Case, 42 NY2d 98, 99-100:


"A valid and sufficient accusatory instrument is a nonwaivable jurisdictional prerequisite to a criminal prosecution (People v. Harper, 37 NY2d 96, 99).  Every information must contain an accusatory part and a factual part (CPL 100.15 subd 1) and the factual part of such instrument must contain a statement of the complainant alleging facts of an evidentiary character supporting or tending to support the charges (CPL 100.15, subd 3).  In order for an information to be sufficient on its face, every element of the offense charged and the defendant’s commission thereof must be supported by non-hearsay allegations of such information and/or any supporting depositions (CPL 100.40, subd 1, par (c); 100.15, subd 3)." (emphasis added).


As explained more recently in People v. Alejandro, 70 NY2d 133, 137, the sufficiency

requirements for information contained in CPL 100.40 mandate that a "prima facie" case be

made out by non-hearsay allegations of fact in each count of such accusatory instrument.


67.  That in the Matter of Detrece H. 78 NY 2d 107 the Court of Appeals held, "if

§ 311.5(2) (b) is given what appears to be its intended effect, the petition may not be amended.  

Any other result would not only be at variance with the plain wording of § 311.5(2) (b), but

would deprive that provision of any practical effect....".


68.  That the Court of Appeals has reaffirmed Detrece H. and David T. in the Matter of

Jahron S  79 NY2d 632, where they held "that the prima facie standard applicable to information

applies equally to Family Court petitions.  Today, we make clear that because both information

and petitions are the ultimate instruments of prosecution and because both are required, in

identical language, to contain non-hearsay allegations that establish, if true, every element of the

offense charged and the accused's commission of the offense, that a prima facie case standard is

applicable to both.  By consequence, the presentment agency, in order to establish a legally

sufficient case, will be required to set forth in the petition "sufficient evidence to warrant a

conviction, if unexplained or uncontradicted" (see, People v Potwora, 44 AD2d 207,210).


69.  This Juvenile Delinquency Petition is insufficient on its face for failing to establish in

factual allegations that the Respondent was a participant in the alleged assault and for failure to

put Respondent on notice of the charges he faces in Family Court.

XVIII.  MOTION TO SUPPRESS A STATEMENT

This motion is brought pursuant to FCA § 330.2, 305.4(b), and 305.7, and Article 710 of

the Criminal Procedure Law,  requesting suppression of  the use of statements unlawfully obtained and thereby inadmissible into evidence under 60.45 of the Criminal Procedure Law, or in the alternative requesting  a hearing to determine whether or not the use as evidence of the

Respondent's statements unlawfully obtained should be suppressed. 


70.  That upon information and belief, the constitutional rights of the Respondent as set

forth under 305.2(7) of the Family Court Act were violated for the following reasons:



a)  The instant petition contains a Notice To Defendant Of Intention To Offer Evidence At Trial (CPL 710.30 and 700.70) supplied by the officer in charge of the case, Police Officer                                .



b)  Officer                          states that while at                   , after being read his Miranda warnings, the Respondent made a statement that is now being offered as evidence that

will be used against the Respondent at trial. 



c)  §305.2(3) of the Family Court Act clearly states: “If an officer takes such child

into custody or if a child is delivered to him under section 305.1, he shall immediately notify the parent or other person legally responsible for the child’s care, or if such legally responsible person

is unavailable the person with whom the child resides, that the child has been taken into custody”.



d)  Officer                         questioned the Respondent outside the presence of a

parent or guardian, and in a place other than that so designated by the chief administrator of the courts as a suitable place for the questioning of children as provided for in §305.2(b)of the Family Court Act.


71)  The statements at issue were obtained in direct contravention of the Respondent's

rights and privileges under the Family Court Act and the United States Constitution, and, as such, cannot be admitted into evidence.


72)  No previous application for the relief sought herein has been made. 


This Court is respectfully urged to grant an Order suppressing any and all statements

made by the Respondent herein, on the ground that the statements were obtained in violation of

the Respondent's constitutional and statutory rights, or to grant such other and further relief as

this Court deems just and proper. 


WHEREFORE, your Affirmant requests:


1)  Depending upon the Court's granting the relief requested in these papers, the

Respondent respectfully reserves the right to make further and additional Motions which may be

required, and advisable in light of the Court's ruling on the relief sought herein.


2) An Order pursuant to § 330.2 of the Family Court Act and Article 710 of the Criminal Procedure Law, suppressing the use of unlawfully obtained evidence; 


3)  An Order dismissing the Petition as being insufficient on its face pursuant to §§ 311.2

of the Family Court Act.


4)  In the alternative, an order dismissing the Petition on basis of facial insufficiency and the                       Court’s failure to comply with CPL § 725.05 and CPL § 180.75 (4).


5)  In the alternative, an order dismissing the Petition pursuant to Family Court Act §§ 310.2 and 320.2 and/or 340.1.


6).  If the Court does not grant respondent’s Motion to Dismiss, then a fact-finding hearing within the statutory fourteen days pursuant to Family Court Act § 340.1.


7)  An Order granting such further relief as is just and proper under all circumstances of

this case.

DATED:
                                               


Affirmed:                                                                 
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