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Appeal from a judgment of the Cayuga County Court (Thomas G.
Leone, J.), rendered October 8, 2009.  The judgment convicted
defendant, upon a jury verdict, of criminal sale of a controlled
substance in the third degree (four counts) and criminal possession of
a controlled substance in the third degree (four counts).  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him
upon a jury verdict of four counts each of criminal sale of a
controlled substance in the third degree (Penal Law § 220.39 [1]) and
criminal possession of a controlled substance in the third degree (§
220.16 [1]).  Contrary to defendant’s contention, County Court
properly granted the People’s request to amend the indictment to
delete language identifying the buyer as an undercover police officer. 
That amendment “did not change the theory of the prosecution, nor did
it ‘otherwise tend to prejudice the defendant on the merits’ ” (People
v Brink, 31 AD3d 1139, 1140, lv denied 7 NY3d 865, quoting CPL 200.70
[1]; see People v Waxter, 268 AD2d 899, 900; People v Brown, 196 AD2d
428, 429-430, lv denied 82 NY2d 804).  We further conclude that the
court’s imposition of consecutive sentences is not unduly harsh or
severe.
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