SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

MATTER OF LOU S ROSADO, AN ATTORNEY, RESPONDENT. GRI EVANCE

COW TTEE OF THE EI GHTH JUDI Cl AL DI STRI CT, PETITIONER -- Order
of suspension entered. Per Curiam Opinion: Respondent was
admtted to the practice of law by the Appellate Division, First
Departnent on August 6, 1990, and maintains an office in Buffalo.
The Gievance Committee filed a petition charging respondent with
acts of m sconduct including neglecting client matters and
failing to cooperate with the investigation of the Gievance
Comm ttee. Respondent filed an answer denying materi al

al l egations of the petition, and a referee was appointed to
conduct a hearing. Prior to the hearing, the parties executed a
stipulation resolving all outstanding factual issues. Based upon
that stipulation, the Referee filed a report, which the Gievance
Comm ttee nmoves to confirm Respondent filed no papers in
opposition to the notion, and he appeared before this Court and
submtted matters in mtigation

Wth respect to the first charge of the petition, the
Ref eree found that, in Decenber 2007, respondent was retained to
secure a qualified donestic relations order (QDRO concerning
certain pension benefits belonging to his client’s forner spouse.
Al t hough the benefits becane avail able in February 2008 and
respondent obtained an order directing his client’s fornmer spouse
to show cause why his client was not entitled to a portion of the
benefits, the Referee found that respondent thereafter failed to
respond to inquiries fromhis client and failed to take further
action on the matter until August 2010 when, upon penalty of
contenpt, the court presiding over the matter directed respondent
to submt a proposed QPRO to the court. The Referee further
found that, after respondent submtted the proposed QDRO, he
failed to follow up with the court to secure a portion of the
pension benefits for his client.

Wth respect to charge two, the Referee found that, in My
2007, respondent was retained to obtain a judgnent of divorce
agai nst a resident of El Salvador. The Referee found that,
al t hough respondent filed a summons and notice and sent themto
El Sal vador for service, he twice thereafter received a defective
affidavit of service fromthe process server in El Salvador. The
Ref eree further found that respondent, through February 2011
failed to obtain a proper affidavit of service, failed to
communicate with his client regarding the matter and failed to
take further action to conplete the matter.

Wth respect to charge three, the Referee found that
respondent was retained in April 2008 to file a petition for
bankruptcy on behalf of a married couple, and he was paid funds
in the amount of $1,525 for his legal fees and the bankruptcy
filing fee. The Referee found that, for at |east nine nonths,
respondent kept the sum of $299, which his clients intended to be



used for paynent of the bankruptcy fee, in an unlocked filing
cabinet. The Referee further found that, although respondent
possessed all information necessary to file the bankruptcy
petition in August 2008, he did not file the petition until
August 2009, after his clients filed a conplaint with the
Gievance Comm ttee.

Wth respect to charge four, the Referee found that
respondent was retained in Septenber 2008 to represent an
i ndi vi dual as the purchaser of certain residential real property.
Respondent received four separate checks fromhis client, which
were for the purpose of satisfying an existing nortgage,
satisfying arrears for nunicipal water and garbage user fees and
payi ng the closing costs of the transaction, including
respondent’s | egal fee. The Referee found that respondent
del egated the matter to a non-enpl oyee who m stakenly paid to the
nort gage hol der the funds that were intended to satisfy the
arrears for nunicipal water and garbage user fees. The Referee
further found that respondent thereafter failed to respond to
inquiries fromhis client regarding the matter and failed to take
action to conplete the matter. In addition, the Referee found
that respondent failed to file wwth the County Clerk the deed
relating to the transaction and that, in 2010, respondent’s
client incurred additional expenses to retain replacenent counsel
in order to conplete the matter.

Wth respect to charge five, the Referee found that
respondent was retained in March 2007 to prosecute a crim nal
appeal and, although he took certain prelimnary steps to
prosecute the matter, he failed to perfect the appeal. The
Ref eree further found that respondent did not provide a refund to
his client until April 2009, after she filed a conplaint with the
Gievance Comm ttee.

The Referee additionally found that, with respect to charges
one and two, respondent failed to provide his clients with a
statenent of client’s rights, a witten retai ner agreenent and
billing statements at regular intervals as required by the
Appel I ate Division rules governing donestic relations matters.
The Referee further found that, in three of the above-referenced
matters, respondent failed to make and keep records concerning
the recei pt, maintenance or disbursenment of client funds. In
addition, the Referee found that, from January through June 2010,
respondent failed to respond in a tinely manner to repeated
requests fromthe Gievance Cormittee for information regarding
t he above matters.

We confirmthe findings of fact made by the Referee and
concl ude that respondent has violated the follow ng forner
Di sciplinary Rul es of the Code of Professional Responsibility and
the followi ng Rul es of Professional Conduct:

DR 1-102 (a) (5) (22 NYCRR 1200.3 [a] [5]) and rule 8.4 (d)
of the Rules of Professional Conduct (22 NYCRR 1200.0) - engaging
in conduct that is prejudicial to the adm nistration of justice;



DR 1-102 (a) (7) (22 NYCRR 1200.3 [a] [7]) and rule 8.4 (h)
of the Rules of Professional Conduct (22 NYCRR 1200.0) - engagi ng
in conduct that adversely reflects on his fitness as a | awer;

DR 2-106 (c) (2) (ii) (22 NYCRR 1200.11 [c] [2] [ii]) and
rule 1.5 (d) (5) (ii) of the Rules of Professional Conduct (22
NYCRR 1200.0) - entering into an arrangenent for, charging or
collecting a fee in a donestic relations matter without a witten
retai ner agreenent signed by the |awer and client setting forth
in plain | anguage the nature of the relationship and the details
of the fee arrangenent;

DR 2-106 (f) (22 NYCRR 1200.11 [f]) and rule 1.5 (e) of the
Rul es of Professional Conduct (22 NYCRR 1200.0) - failing to
provide a prospective client in a donmestic relations matter with
a statenment of client’s rights and responsibilities at the
initial conference and prior to the signing of a witten retainer
agr eement ;

DR 2-110 (a) (3) (22 NYCRR 1200.15 [a] [3]) and rule 1.16
(e) of the Rules of Professional Conduct (22 NYCRR 1200.0) -
failing to refund pronptly any part of a fee paid in advance that
has not been earned;

DR 6-101 (a) (3) (22 NYCRR 1200.30 [a] [3]) and rule 1.3 (b)
of the Rules of Professional Conduct (22 NYCRR 1200.0) -
neglecting a legal matter entrusted to him

DR 9-102 (b) (1) (22 NYCRR 1200.46 [b] [1]) and rule 1.15
(b) (1) of the Rules of Professional Conduct (22 NYCRR 1200.0) -
failing to maintain client funds in a special account separate
fromhis business or personal accounts;

DR 9-102 (c) (3) (22 NYCRR 1200.46 [c] [3]) and rule 1.15
(c) (3) of the Rules of Professional Conduct (22 NYCRR 1200.0) -
failing to maintain conplete records of all funds of a client
comng into his possession and to render appropriate accounts to
his client regarding them

DR 9-102 (d) (9) (22 NYCRR 1200.46 [d] [9]) and rule 1.15
(d) (2) of the Rules of Professional Conduct (22 NYCRR 1200.0) -
failing to make accurate, contenporaneous entries of al
financial transactions in his records of receipts and
di sbursenents, his special accounts, his |edger books and in any
ot her books of account kept by himin the regular course of his
practi ce;

rule 1.3 (a) of the Rules of Professional Conduct (22 NYCRR
1200.0) - failing to act with reasonable diligence and pronptness
in representing a client; and

rule 1.4 (a) (2) - (4) of the Rules of Professional Conduct
(22 NYCRR 1200.0) - failing to consult with a client in a
reasonabl e manner about the nmeans by which the client’s
obj ectives are to be acconplished; failing to keep a client
reasonably infornmed about the status of a matter; and failing in
a pronpt manner to conply with a client’s reasonabl e requests for
i nformation.

Finally, we conclude that respondent has violated 22 NYCRR
part 1400 by failing to provide clients in donestic relations



matters with a statenent of client’s rights, a witten retainer
agreenent and item zed billing statenents at regular intervals.

In determ ning an appropriate sanction, we have consi dered
t he ongoi ng nature of respondent’s m sconduct inasnuch as
respondent has previously received two letters of caution and has
been censured by this Court for simlar m sconduct (Mtter of
Rosado, 64 AD3d 123). In addition, we have consi dered that
respondent’ s m sconduct caused harmto several of his clients.
Accordingly, after consideration of all of the factors in this
matter, we conclude that respondent should be suspended fromthe
practice of law for a period of one year and until further order
of the Court. PRESENT: CENTRA, J.P., PERADOITO, LI NDLEY, GREEN
AND MARTOCHE, JJ. (Filed Nov. 25, 2011.)



