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PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CHRI STOPHER KALB, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO (ALAN WLLI AMS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO ( MATTHEW B. POAERS OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered April 14, 2010. The judgnment convicted
def endant, upon a jury verdict, of burglary in the second degree,
crimnal possession of a weapon in the third degree, crimnal contenpt
in the first degree and intimdating a victimor witness in the third
degr ee.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the |l aw by providing that the order of protection shal
expire on March 9, 2029, and as nodified the judgnent is affirned.

Menorandum  Def endant appeals from a judgnent convicting him
upon a jury verdict of, inter alia, burglary in the second degree
(Penal Law 8 140.25 [2]). Defendant contends that County Court’s
handling of a jury note violated the requirenments set forth in CPL
310. 30 and People v O Rama (78 Ny2d 270), inasmuch as he was denied
the opportunity to have neani ngful input or tinme to fashion an
appropriate response to the note. W conclude that defendant failed
to preserve his contention for our review. The record establishes
t hat defendant, defense counsel and the prosecutor knew the contents
of the brief note, which only requested additional instructions on the
el ements of the charged offenses. Further, it is apparent fromthe
record that defendant and defense counsel were present throughout the
proceedi ngs and that no objection or request was nade with respect to
the content of the note or the manner in which the court responded to
it. Thus, unlike O Rama (78 NY2d at 278-279), this is not a case
where there was “a failure to provide [defense] counsel with
meani ngful notice of the contents of the jury note or an opportunity
to respond” (People v Kadarko, 14 NY3d 426, 429), and def endant
therefore was required to preserve his contention for our review (see
People v Starling, 85 Ny2d 509, 516).
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Def endant further contends that the court erred in fixing the
duration of the order of protection. Although defendant failed to
preserve that contention for our review (see People v N eves, 2 NY3d
310, 315-317), we neverthel ess exercise our power to reviewit as a
matter of discretion in the interest of justice (see CPL 470.15 [ 6]
[a]). The court sentenced defendant to a determ nate term of
i nprisonnment of 12 years for burglary in the second degree and to
indetermnate terns of inprisonnent of 2 to 4 years for crimna
contenpt in the first degree (Penal Law § 215.51 [b] [iii]) and
intimdating a victimor witness in the third degree (8 215.15 [1]).
The order of protection expires on March 9, 2033, which is eight years
after the expiration of the determ nate sentence and the indeterm nate
sentences, which were to run concurrently to each other and
consecutively to the determ nate sentence. The version of CPL 530.13
(4) (A (i1) in effect at the tinme the judgnment was rendered provided
that the duration of an order of protection entered with respect to a
felony conviction shall not exceed “eight years fromthe date of the
expiration of the maxi mumterm of an indetermnate or the termof a
determ nate sentence of inprisonnent actually inposed . . ”
(enmphasi s added). Thus, the statute permits the order of protectlon
to run, at nost, eight years fromthe end of the termof the | ongest
sentence i nposed for the counts upon which the order of protection was
based, i.e., the determnate terminposed for the burglary count (see
Peopl e v Jackson, 85 AD3d 1697, 1699, |v denied 17 NY3d 817). W
therefore nodify the judgnment by providing that the order of
protection shall expire on March 9, 2029 (see People v Caneron, 87
AD3d 1366) .

Def endant failed to preserve for our review his contentions
concerning an exhibit that was inadvertently provided to the jury, one
of his statenents that was not included in the People’s CPL 710. 30
noti ce and all eged prosecutorial m sconduct (see CPL 470.05 [2]). W
decline to exercise our power to review themas a matter of discretion
in the interest of justice (see CPL 470.15 [6] [a]). W have revi ewed
def endant’ s remai ni ng contentions and concl ude that they are w thout
nerit.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF THE ESTATE OF HENRY P. BAUER
DECEASED.
GARY BAUER, AS ADM NI STRATOR OF THE ESTATE OF
HENRY P. BAUER, DECEASED,
PETI TI ONER- RESPONDENT- APPELLANT;
MEMORANDUM AND ORDER
MEGAN WOLFE, RESPONDENT- PETI TI ONER- RESPONDENT,
AND MARC |. WOLTAG AS GUARDI AN AD LI TEM FOR
W NSTON GABRI EL BAUER- WOLFE
RESPONDENT- RESPONDENT.

WOODS OVI ATT G LVAN LLP, ROCHESTER (GORDON S. DI CKENS OF COUNSEL), FOR
PETI TI ONER- RESPONDENT- APPELLANT.

BERW TZ & DI TATA LLP, GARDEN CI TY ( MAUREEN ROTHSCHI LD DI TATA OF
COUNSEL), FOR RESPONDENT- PETI TI ONER- RESPONDENT.

EMBSER & WOLTAG P.C., WELLSVILLE (MARC |. WOLTAG OF COUNSEL), FOR
RESPONDENT- RESPONDENT.

Appeal from an order of the Surrogate’s Court, Allegany County
(Thomas P. Brown, S.), entered Decenber 15, 2010. The order, inter
alia, granted the cross notion of the guardian ad litemfor sunmary
j udgment .

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denying the cross notion of
respondent guardian ad litemand as nodified the order is affirmed
wi t hout costs, and the matter is remtted to Surrogate’s Court,
Al | egany County, for further proceedings in accordance with the
foll owi ng Menorandum Petitioner-respondent (petitioner), as
adm ni strator of the estate of Henry P. Bauer (decedent), appeals from
an order that, inter alia, granted the cross notion of respondent
guardian ad |item (hereafter, respondent) for summary judgnent
determ ning that decedent’s son (hereafter, child) is the sole heir
and distributee of decedent’s estate. The child was born in North
Carolina in 2006 to respondent-petitioner Megan Wl fe. Two days
| ater, decedent and Wl fe, who were never married to each other,
executed an “Affidavit of Parentage for Child Born out of Wedl ock”
(hereafter, affidavit) in North Carolina. After decedent’s death in
2009, petitioner filed, inter alia, a petition for probate and letters
of admi nistration. Wl fe subsequently filed a cross petition for
probate and letters of adm nistration, after which Surrogate’ s Court
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appoi nted her as guardian of the child s property and appoi nted
respondent as guardian ad litemfor the child. Wlfe also filed a
petition seeking to renove petitioner as adm nistrator of decedent’s
estate. Petitioner noved to dism ss the petition and cross petition
of Wbl fe, and respondent cross-noved for sunmary judgnment determ ning
that the child is the sole distributee of decedent’s estate.

W agree with petitioner that the Surrogate erred in granting
respondent’s cross notion. The Surrogate erred in determning that
the requirenent that the affidavit be filed, under either New York |aw
(see EPTL 4-1.2 [a] [2] [B]) or North Carolina |aw (see NC Gen Stat §
29-19 [b] [2]; see also 8 130A-101 [f]), was either unnecessary or
coul d be performed posthunously in this proceeding in order to
establish the child s right to inherit. As the Surrogate noted, the
record is not clear whether the affidavit was filed in North Carolina.
A posthunous filing, however, is insufficient to establish the child' s
right to inherit. Absent evidence that there was a filing of the
affidavit pursuant to either the New York or North Carolina statutes,
respondent failed to establish as a matter of law that the child is
entitled to inherit. W reject petitioner’s further contention that
the Surrogate erred in denying his notion, inasmuch as he failed to
establish as a matter of |law that the requisite filing had not
occurred. W therefore nodify the order by denying respondent’s cross
notion, and we remit the matter to Surrogate’s Court for further
proceedi ngs on the petition and cross petition of Wlfe.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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TARA A. M S| AK AND DR. MATTHEW M M SI AK,
DEFENDANTS- APPELLANTS.

VINAL & VI NAL, BUFFALO (JEANNE M VI NAL OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

MOSEY PERSI CO, LLP, BUFFALO (JENNI FER C. PERSI CO OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County
(Frederick J. Marshall, J.), entered June 18, 2010. The judgnent
awar ded plaintiff noney danmages.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously nodified on the | aw by denying the post-trial notion and
reinstating the verdict inits entirety and as nodified the judgnent
is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking danages
resulting fromdefendants’ breach of a real estate contract for a 10-
acre parcel of land and a newly constructed hone (hereafter,
property). W agree with defendants that Suprene Court erred in
granting the notion of plaintiff seeking to set aside the jury’s
determ nation concerning the fair market value of the property that
served as the basis for the calcul ation of damages (see generally CPLR
4404 [a]). W therefore nodify the judgnment accordingly. The jury
was free to reject the opinion of plaintiff’s expert on that issue,
even where, as here, the expert’s opinion was uncontradicted at trial
(see Quigg v Murphy, 37 AD3d 1191, 1193; @Glinberti v Carrier |ndus.,
222 AD2d 649). Further, there was a rational basis for the jury to
reject that opinion (see generally Calderon v Irani, 296 AD2d 778,
779). Inasnmuch as the appraisal report of plaintiff’s expert was
never admitted in evidence, his vague testinony was unsupported by
specific evidence of the value of conparable properties. The expert’s
conclusion with respect to the fair market value of the property was
further underm ned by the testinmony of plaintiff’s owner, a |licensed
real estate broker, that he listed the newy constructed hone and 2
acres of the 10-acre property for approxi mately $50,000 nore than the
expert concluded the entire property was worth.
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We reject the further contention of defendants, however, that
plaintiff’s consequential danmages were not reasonably foreseeable and
contenplated by the parties. Plaintiff is a business engaged in the
construction and sal e of new homes, and thus the jury was permtted to
conclude that the additional carrying, maintenance and marketing costs
incurred by plaintiff as a result of defendants’ breach of the real
estate contract were both reasonably foreseeabl e and contenpl ated by
the parties (see Anerican List Corp. v U S. News & Wrld Report, 75
NYy2d 38, 41). Moreover, inasnuch as plaintiff did not benefit from
t he occupation, use and enjoynent of the property follow ng that
breach, we conclude that the rule precluding, as a nmatter of l|law, the
recovery of consequential damages by a seller who continues in the use
and enjoynent of the property after such a breach does not apply here
(see generally Di Scipio v Sullivan, 30 AD3d 677).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF J-P GROUP, LLC
PETI TI ONER- RESPONDENT,
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NEW YORK STATE DEPARTMENT OF ECONOM C
DEVELOPMENT, EMPI RE STATE DEVELOPMENT
CORPORATI ON, COWM SSI ONER OF ECONOM C
DEVELOPMVENT, DENNI' S MULLEN (ACTI NG,
EMPI RE ZONE DESI GNATI ON BOARD,
RESPONDENTS- APPELLANTS,

ET AL., RESPONDENT.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY ( ON\EN DEMUTH OF
COUNSEL), FOR RESPONDENTS- APPELLANTS.

MOSEY PERSI CO, LLP, BUFFALO (SHANNON M HENEGHAN OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal from a judgnment (denom nated order) of the Suprene Court,
Erie County (Joseph R G@ownia, J.), entered August 25, 2010 in a
proceedi ng pursuant to CPLR article 78. The judgnent, inter alia,
granted the petition to annul the determ nation of respondent New York
State Departnment of Econom c Devel opnent revoking petitioner’s
certification as a qualified Enpire zone enterprise.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the |aw by vacating the first and third
t hrough seventh decretal paragraphs and as nodified the judgnment is
affirmed w thout costs.

Menmorandum  Petitioner owns and manages commercial rental
properties within an Enpire zone and was certified as a qualified
Enpire zone enterprise effective March 19, 2002 (see Ceneral Municipa
Law 8 955 et seq.). In April 2009, the Legislature anmended Ceneral
Muni ci pal Law 8 959 (a) to revise the eligibility for businesses
receiving Enpire zone benefits (see L 2009, ch 57, part S-1, 8§ 3) and,
by the sane | egislation, amended numerous sections of the Tax Law t hat
provided tax credits to businesses receiving those benefits (see L
2009, ch 57, part S-1, 88 11-22). Sections 11 through 17 of that
| egislation stated that “[a]ny carry over of a credit fromprior
taxabl e years will not be allowed if an [E]npire zone retention
certificate is not issued pursuant to [ General Muinicipal Law 8 959
(w] to the [E]npire zone enterprise [that] is the basis of the
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credit,” and sections 18 through 22 contained simlar provisions. The
subj ect amendnents were to “take effect imedi ately,” with the
exception of, inter alia, the Tax Law anendnents in sections 11

t hrough 22 of the legislation, which were to “apply to taxable years
begi nning on and after January 1, 2008” (L 2009, ch 57, part S-1, § 44

[a]).

On June 29, 2009, respondent New York State Departnent of
Econom ¢ Devel opnent (DED) revoked petitioner’s certification as a
qualified Enpire zone enterprise retroactive to January 1, 2008 on the
ground that petitioner “failed to provide economc returns to the
[S]tate in the formof total renuneration to its enpl oyees (i.e. wages
and benefits) and investnents in its facility greater in value to the
tax benefits [petitioner] used and had refunded to it” (General
Muni ci pal Law 8 959 [a] [v] [6]). Petitioner appeal ed to respondent
Enpi re Zones Designation Board (EZDB), but the EZDB upheld the
revocation of petitioner’s certification. Petitioner then commenced
this CPLR article 78 proceedi ng seeking, inter alia, to annul the
determ nation revoking its certification as a qualified Enpire zone
enterprise and reinstating its certification as such an enterpri se.
Suprene Court granted the petition in its entirety, and it decl ared
that, inter alia, the amendnents to General Minicipal Law 8§ 959 (a)
are not retroactive, that the energency regul ati ons pronul gated by the
DED Conmm ssi oner pursuant to General Muinicipal Law 8 959 were null and
voi d i nasmuch as they were inproperly filed and otherw se defective,
and that the revocation of petitioner’'s Enpire zone certification was
arbitrary and capricious and thus null and void.

W note at the outset that the court erred in granting
declaratory relief inasnuch as petitioner did not seek such relief in
this CPLR article 78 proceeding. W agree with the court, however, to
the extent that it determ ned that the amendnments to General Minicipa
Law 8 959 are prospective only (see Janes Sgq. Assoc. LP v Millen
[appeal No. 2], _ AD3d ___ [Nov. 18, 2011]). Although the
Legi slature intended that the subject amendnents were to apply
retroactively, we have recently held that such “retroactive
application . . . violates [a party’s] due process rights” (id. at

— ).

W agree with respondents, however, that the court erred in
determ ning that there was no rational basis for the determnation to
revoke petitioner’'s Enpire zone certification. “It is well
established that [j]udicial review of an adm nistrative determ nation
islimted to whether the adm nistrative action is arbitrary and
capricious or lacks a rational basis . . . Such a determnation is
entitled to great deference . . ., and [a] review ng court may not
substitute its own judgnent for that of the agency” (Matter of Wl ker
v State Univ. of N Y. [Upstate Med. Univ.], 19 AD3d 1058, 1059, Iv
denied 5 NY3d 713 [internal quotation marks omtted]).

General Municipal Law 8 959 (a) (v) (6) authorized the DED
Comm ssioner to pronul gate energency regul ati ons governing “the
decertification by the [Clomm ssioner . . . of business enterprises
for benefits referred to in [section 966] with respect to an [E]npire
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zone . . . upon a finding [that] . . . the business enterprise has
failed to provide economc returns to the [SJtate in the formof total
remuneration to its enployees (i.e. wages and benefits) and
investnments in its facility greater in value to the tax benefits the
busi ness enterprise used and had refunded to it . . . .” Thus,

busi nesses producing | ess than $1 in actual wages and benefits and
investments for every $1 in State tax incentives (hereafter, 1:1 cost-
benefit test) were to be decertified fromthe program The energency
regul ati on pronul gated pursuant to General Municipal Law § 959 (a) (v)
(6) is set forth in part in 5 NYCRR 11.9 (c) (2), which provides that
t he DED Conm ssioner “shall revoke the certification of a business
enterprise upon a finding that . . . a business enterprise that has
submtted at |east three years of business annual reports has failed
to provide economc returns to the [S]Jtate in the formof total
remuneration to its enployees (i.e., wages and benefits) and
investnments in its facility that add to a greater value than the tax
benefits the business enterprise used and had refunded to it :
That regul ation further provides that “a business enterprise that has
submtted at |east three years of business annual reports shall have

failed [the 1:1 cost-benefit test] if the sumof . . . all wages and
benefits paid to all enpl oyees of the business enterprise in the zone
and . . . the value of capital investnents in the zone, as

indicated in the business enterprise’s business annual reports
subnmitted and reporting for any of the years from and including [2001]
through and including . . . [2007], does not exceed the total anount
of [S]tate tax benefits the business enterprise used and had refunded
to it or its nmenbers, partners or sharehol ders under the [E]npire
zones program as indicated in the business annual reports submtted
and reporting for any of the years fromand including [2001] through
and includi ng [2007]

Here, the revocation of petitioner’s Enpire zone certification
had a rational basis based on the business annual reports that
petitioner submtted to respondents. Those reports establish that
petitioner has a cost-benefit ratio of .9 for the years 2002 through
2007 and thus produced |less than $1 in actual wages and benefits and
investnents for every $1 in State tax incentives it received. The
data contained in the schedule that petitioner submtted to the EZDB
on adm ni strative appeal indicates that petitioner had an even | ower
cost-benefit ratio of .795. Respondents, albeit tersely, relied on
petitioner’s data in revoking its Enpire zone certification inasnuch
as the EZDB upheld the determ nation by the DED revoking petitioner’s
certification on the ground that it “failed to provide econonc
returns to the [SJtate in the formof total remuneration to its
enpl oyees (i.e. wages and benefits) and investnents in its facility
greater in value to the tax benefits [that petitioner] used and had
refunded to it.” The | anguage used by the DED and upheld by the EZDB
is consistent with the | anguage of General Municipal Law § 959 (a) (v)
(6), and those respondents thereby concluded that petitioner failed
the 1:1 cost-benefit test. Contrary to petitioner’s contention,
respondents were not required to rely only on the business annual
reports for the three years during the 2002-2007 period in which
petitioner passed the 1:1 cost-benefit test. General Minicipal Law §
959 (w) requires that decertification “be based upon an anal ysis of
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data contained in at |east three business annual reports filed by the
busi ness enterprise” (enphasis added), and the enmergency regul ations
pronul gated by the DED Comm ssioner pursuant to section 959 condition
decertification upon an analysis of a data set to be derived from*“the
busi ness annual reports submtted and reporting for any of the years
fromand including [2001] through and including [2007]” (5 NYCRR 11.9
[c] [2] [enphasis added]). Contrary to petitioner’s further
contention, we conclude that it was not entitled to a hearing
concerning the revocation of its Enpire zone certification (see 5
NYCRR 11.9 [c], [d]). W therefore nodify the judgnent by vacating
the first decretal paragraph, which granted the petition inits
entirety, the fifth and sixth decretal paragraphs, which determ ned
that the revocation of petitioner’s Enpire zone certification was
arbitrary and capricious and thus null and void, and the seventh
decretal paragraph, which required respondents to take any actions
necessary to ensure petitioner is deenmed certified as a qualified
Enpire zone enterprise continuously fromits original date of
certification.

Respondents further contend that, because the petition did not
all ege that the enmergency regul ations and the subsequent 2009
amendnent s pronul gated by the DED Conmi ssi oner pursuant to Cenera
Muni ci pal Law 8 959 and set forth in 5 NYCRR 11.9 were defective and
improperly filed seriatim the court should not have reached that
i ssue (see generally Matter of Town of Rye v New York State Bd. of
Real Prop. Servs., 10 Ny3d 793, 795; Matter of Violet Realty, Inc. v
City of Buffalo Planning Bd., 20 AD3d 901, 903, Iv denied 5 NY3d 713).
Even assum ng, arguendo, that the court did not err in reaching that
i ssue because the papers submtted by both parties specifically
addressed it (see Matter of Mathis v New York State Dept. of
Correctional Servs. [appeal No. 2], 81 AD3d 1435, 1436; Matter of Roth
v Syracuse Hous. Auth., 270 AD2d 909, |v denied 95 NY2d 756), we
conclude that the court erred in determning that the emergency
regul ati ons and anendnents pronul gated by the DED Comm ssi oner
pursuant to General Municipal Law 8 959 were null and void as
inmproperly filed and otherw se defective (see 5 NYCRR 11.9). Here,
t he substantive requirenents for filing of an enmergency regul ation
were sufficiently nmet (see State Administrative Procedure Act 8§ 202
[6] [d]; [8]; see also Matter of Industrial Liaison Comm of N agara
Falls Area Chanber of Conmerce v WIllians, 72 NY2d 137, 144-145;
Matter of Goia v Lynch, 306 AD2d 280, |v denied 100 Ny2d 514). In
any event, the inproper filing of the 2009 amendnments to the subject
regul ati ons woul d be of no consequence to petitioner inasnuch as
petitioner was decertified as an Enpire zone busi ness on June 29,
2009, before the amendnents were filed (cf. Matter of NRG Energy, Inc.
v Crotty, 18 AD3d 916, 919). We therefore further nodify the judgnment
by vacating the third and fourth decretal paragraphs, which determ ned
that the energency regul ati ons pronul gated by respondents pursuant to
General Municipal Law 8 959 were inproperly filed and ot herw se
defective and thus that they were null and void.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal from an order of the Suprene Court, Chautauqua County
(Janmes H Dillon, J.), entered Septenber 14, 2010. The order granted
the notion of defendants for summary judgnent dism ssing the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis affirned
wi t hout costs.

Menorandum Plaintiff comenced this action seeking, inter alia,
damages for allegedly defamatory statenents nmade by then 13-year-old
Sarah Nazzaro (defendant) and her father, defendant Charles Nazzaro
(hereafter, father), who is sued individually and as parent and
nat ural guardi an of defendant. Those statenments were made in
connection with an incident that occurred during a return bus ride
froma gymastics nmeet. Suprenme Court granted defendants’ notion
seeki ng sunmary judgnent dism ssing the conplaint. W affirm

W reject plaintiff’s contention that the court erred in granting
that part of the notion with respect to the cause of action for
def amation per se. |In determ ning whether defendant’s statenent
during the incident is actionable, the statenment nust be “considered
inits applicable context” (G oss v New York Tines Co., 82 Ny2d 146,
155) and “in ternms of [its] effect upon the average |listener” (Park v
Capital Cities Communications, 181 AD2d 192, 195, appeal disnm ssed 80
NY2d 1022, |v dismssed in part and denied in part 81 NY2d 879).
Def endant’ s statenment that plaintiff was an “abuser,” viewed in the
context of the heated incident on the bus, “anmpbunted to no nore than
name-calling or a general insult, a type of epithet not to be taken
literally and not deened injurious to reputation” (DePuy v St. John
Fi sher Coll., 129 AD2d 972, 973, |v denied 70 NY2d 602; see Ramyv
Moritt, 205 AD2d 516).
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The court properly determ ned that the statenments nade by the
father in connection with the investigation of the incident are
protected by a qualified privilege (see Mancuso v Allergy Assoc. of
Rochester, 70 AD3d 1499, 1500-1501). W further concl ude that
defendant’ s statenents to school officials and the police about what
transpired during the incident on the bus are simlarly protected by a
qualified privilege, and plaintiff failed to raise a triable issue of
fact whether those statenents of defendant and her father were
notivated solely by malice (see id.). |In addition, defendants
est abl i shed that defendant made no further statenents about the
i ncident at school, and plaintiff’s subm ssions in opposition to the
notion are based upon hearsay and thus insufficient to raise a triable
i ssue of fact (see Scaccia v Dol ch, 231 AD2d 885).

Finally, we note that plaintiff does not contend in her brief
that the court erred in granting those parts of defendants’ notion
seeki ng summary judgnment dism ssing the remai ni ng causes of acti on,
and we therefore deem abandoned any issues with respect thereto (see
C esinski v Town of Aurora, 202 AD2d 984).

Al'l concur except CarN, J., who dissents in part and votes to
nodi fy in accordance with the foll owi ng Menorandum | respectfully
di sagree with the conclusion of ny coll eagues that Suprenme Court
properly granted defendants’ notion for summary judgnment di sm ssing
the conplaint inits entirety. |Inasmuch as | conclude that there are
guestions of fact whether Sarah Nazzaro (defendant) uttered words
concerning plaintiff that are either defamatory per se or susceptible
of a defamatory neaning, | dissent in part and would nodify the order
by denying that part of the notion for summary judgnent dism ssing the
cause of action for defamation per se agai nst defendant and def endant
Charl es Nazzaro, as parent and natural guardi an of defendant
(hereafter, father).

In October 2007, plaintiff was enpl oyed as a physical education
teacher and varsity girls gymastics coach by the Janmestown City
School District (School District). Plaintiff also owned and operated
a gymastics instructional business. Defendant was in the seventh
grade and was a nenber of the varsity gymmastics team During a
return bus ride froma gymastics neet, plaintiff, in her capacity as
gymastics coach, had a dispute with defendant in the presence of the
t eam concerni ng defendant’s performance and behavi or at the neet. The
parties sharply dispute whether plaintiff attenpted to pull defendant
out of her seat to make her sit in the front of the bus. Plaintiff
testified at her deposition that she tripped on the rubber matting on
the floor of the bus and fell forward, |anding partially on the seat
occupi ed by defendant and partially on defendant herself. Al though
defendant initially reported to the police that plaintiff attenpted to
“choke” her during the incident, she later testified at her deposition
t hat such conduct did not occur. Defendant admtted, however, that
she called plaintiff a “f*** abuser” in the presence of the team
during the incident. One nenber of the teamthat w tnessed the
incident testified at her deposition that defendant called plaintiff a
“child abuser.”
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As a result of defendant’s statements and all egations, the School
District filed a report of suspected child abuse with | aw enforcenent
authorities. Plaintiff was suspended from her enpl oynent for
approximately six nonths and a crimnal investigation ensued, although
no crimnal charges were ever brought against plaintiff. Plaintiff
retired fromteaching, as she had previously planned, at the end of
the 2007-2008 school year. She thereafter comrenced this action
seeking, inter alia, danages for the alleged fal se and defamatory
words, i.e., “child abuser,” allegedly spoken by defendant in the
presence of the gymmastics team The conplaint includes a cause of
action alleging that the words “child abuser” constitute defamation
per se.

Initially, | cannot agree with the majority’s decision to affirm
that part of the order granting the notion with respect to the cause
of action for defamati on per se agai nst defendant and her father in
his parental capacity, inasnuch as | conclude that there is a question
of fact whether defendant called plaintiff a “f*** abuser” or a “child
abuser.”

Further, even if the jury accepts defendant’s version of the
wor ds spoken, | conclude that the word “abuser,” spoken in the
educational setting and context and directed at a high school athletic
coach, is susceptible of the defamatory interpretation that plaintiff
presents a risk of harmto her students and athletes (see WIlcox v
Newar k Val . Cent. School Dist., 74 AD3d 1558, 1561). At the very
|l east, if the words are susceptible of several interpretations, a
guestion for the jury is presented (see Rovira v Boget, 240 Ny 314,
316; Rozanski v Fitch, 134 AD2d 944, 945, appeal dism ssed 70 Ny2d
1002) .

Al ternatively, the phrase “child abuser” “has a precise nmeani ng
that is capable of being proven true or false” (Rabushka v Marks, 229
AD2d 899, 902; see generally 600 W 115th St. Corp. v Von Cutfeld, 80
NY2d 130, 142, rearg denied 81 Ny2d 759, cert denied 508 US 910). 1In
t he educational setting, it inmputes one or nore of the follow ng
specific acts to an individual: “(a) intentionally or recklessly
inflicting physical injury, serious physical injury or death, or (b)
intentionally or recklessly engaging in conduct which creates a
substantial risk of such physical injury, serious physical injury or
death, or (c) any child sexual abuse as defined in [Education Law 8
1125], or (d) the conm ssion or attenpted conm ssion against a child
of the crinme of dissem nating indecent materials to mnors pursuant to
[ Penal Law article 235]” (Education Law § 1125 [1]). Indeed, the
School District conducted a “child abuse” investigation concerning the
i nci dent pursuant to Education Law article 23-B, titled “Child Abuse
in an Educational Setting.” During that investigation, plaintiff was
suspended from her enploynment. Mreover, the phrase “child abuser”
al so inmputes crimnal conduct to plaintiff and charges plaintiff with
one or nore crinmes that are undoubtedly “serious” (Liberman v
Cel stein, 80 Ny2d 429, 435). Because the phrase “child abuser”
charges plaintiff with a serious crine or tends to injure plaintiff in
her trade, business or profession, “the | aw presunes that [special]
damages will result, and they need not be alleged or proven” (id. at
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434- 435) .

Therefore, | would nodify the order by denying that part of
def endants’ notion seeking sunmmary judgment dism ssing the cause of
action for defamation per se agai nst defendant and her father in his
parental capacity.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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Appeal from a judgment of the Genesee County Court (Robert C
Noonan, J.), rendered July 6, 2010. The judgnent revoked defendant’s
sentence of probation and i nposed a sentence of inprisonnent.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Entered: January 31, 2012 Frances E. Cafarell
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Appeal from a judgrment of the Ontario County Court (WIIliamF.
Kocher, J.), rendered March 2, 2011. The judgnent convicted
def endant, upon a jury verdict, of grand larceny in the fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
reversed on the law and the indictnent is dism ssed w thout prejudice
to the People to file any appropriate charge.

Menorandum I n these two appeal s, defendants appeal,
respectively, fromjudgnments convicting themfollowng a single jury
trial of grand larceny in the fourth degree (Penal Law § 155.30 [1]).
The convictions arose froman incident in which defendants, according
to the testinony of a store |oss prevention officer presented by the
Peopl e, stole nunmerous itens of property by renoving the store
security sensors and hangers fromthe itens, and then renoving the
itens fromthe store by unknown neans. Certain nerchandi se was
apparently never recovered. Defendants were apprehended as they |eft
the store, but no merchandi se was recovered.

The Peopl e served CPL 710.30 notices of their intent to offer
statenments that defendants nmade to | aw enforcenent officers at the
time of their arrest, although the notices indicated that defendants
made only excul patory statenents. During the trial, however, a
sheriff’'s deputy testified that he asked defendant Sashal ee N. Pall agi
how defendants arrived at the mall, and she replied that a friend had
given thema ride. Defendants objected, and replied in the
affirmati ve when County Court asked if they were noving to strike the
testinmony. The court denied the notion, however, and the prosecutor
t hereafter cross-exam ned Sashal ee on that point. |In addition, the
prosecut or argued during sunmation that the friend was part of the
schene to steal property.
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We agree with defendants that the court erred in denying their
notion to strike. Initially, we note that the People failed to
preserve for our review their present contention that defendants’
objection was untinmely (see generally People v Hunter, 17 NY3d 725,
727-728; People v Witley, 68 AD3d 790, 791, |v denied 14 NY3d 807;
People v Garcia, 296 AD2d 509, 510).

“Whenever the people intend to offer at a trial . . . evidence of
a statement nmade by a defendant to a public servant, which statenent
if involuntarily made woul d render the evidence thereof suppressible
upon notion pursuant to subdivision three of section 710. 20,
t hey must serve upon the defendant a notice of such intention,
speci fying the evidence intended to be offered” (CPL 710.30 [1]). The
Peopl e need not provide all statenents verbatim “but they nust be
described sufficiently so that the defendant can intelligently
identify theni (People v Lopez, 84 Ny2d 425, 428). W concl ude that
the notice at issue is insufficient because it failed to provide
defendants “with notice that adequately set out the sum and substance
of [the] statenents [presented by the People at trial] and permtted
[defendants] to intelligently identify thent (People v Sturdevant, 74
AD3d 1491, 1492, |v denied 15 Ny3d 810; cf. People v Chanowitz, 298
AD2d 767, 768-769, |v denied 99 Ny2d 613). Contrary to the People’s
further contention, the statements were not pedigree information
exenpt fromthe notice requirenent (cf. People v Rodney, 85 Ny2d 289,
293). W therefore reverse the judgnents. |If this were the only
meritorious argunent presented by defendants, we would grant a new
trial on the grand | arceny charge of which they were convicted. W
al so conclude for the reasons that follow, however, that defendants
are correct that the evidence is legally insufficient to support the
conviction of grand |arceny and thus that a new trial on that charge
is not warranted. W therefore reverse the judgnent in each appeal
and dism ss the indictnments, each of which charged the respective
defendant solely with grand larceny in the fourth degree.
Nevert hel ess, because we further conclude that the evidence is legally
sufficient to support a conviction of petit |larceny, we dismss the
i ndictments without prejudice to the People to file any appropriate
| esser charge (see generally People v Hol nes, 302 AD2d 936).

As noted, defendants further contend that the evidence is legally
insufficient to support the conviction. Specifically, they contend
that it is legally insufficient to establish that they stole property,
that they took property froman owner thereof, and that the val ue of
the stolen property exceeded $1,000. W note at the outset that
defendants failed to preserve for our review their contention that the
evidence is legally insufficient to establish that they took property
“froman owner thereof” (Penal Law 8 155.05 [1]; see People v Gray, 86
Ny2d 10, 19-20). |In any event, viewng the evidence in the |ight nost
favorable to the People (see People v Contes, 60 Ny2d 620, 621), we
conclude that there is legally sufficient evidence establishing that
the store’s |l oss prevention officer “had a possessory right which,
however limted or contingent, was superior to that of defendant[s]”
(Peopl e v Hutchi nson, 56 NY2d 868, 869).

Contrary to defendants’ further contention, there is legally
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sufficient evidence establishing that they stole property. The
essential elenent of taking with respect to a larceny “is satisfied
where the defendant ‘exercised dom nion and control over the property
for a period of time, however tenporary, in a manner wholly

i nconsistent with the owner’s continued rights’ ” (People v Zonbo, 28
AD3d 1233, 1234, |v denied 7 NY3d 794, 797, quoting People v Jennings,
69 Ny2d 103, 118). Here, the Peopl e presented evidence establishing

t hat defendants renoved hangers and store security sensors from an
unknown nunber of itens and then concealed the itens, and that certain
items were renoved fromthe store. Thus, the evidence is legally
sufficient to establish that defendants “exercised control wholly

i nconsistent with the owner’s continued rights” (People v Adivo, 52
NY2d 309, 319).

We agree with defendants, however, that the conviction is not
supported by legally sufficient evidence that the value of the stolen
property exceeded $1,000. The value of stolen property is “the market
val ue of the property at the time and place of the crine, or if such
cannot be satisfactorily ascertained, the cost of replacenent of the
property within a reasonable tine after the crinme” (Penal Law 8§ 155. 20
[1]). The People therefore were required to establish beyond a
reasonabl e doubt that the value of the stolen property exceeded
$1,000. “The Court of Appeals has unequivocally held that ‘a victim
nmust provide a basis of knowl edge for his [or her] statenent of val ue
before it can be accepted as legally sufficient evidence of such
val ue’ " (People v Gonzal ez, 221 AD2d 203, 204, quoting People v
Lopez, 79 Ny2d 402, 404). “Conclusory statenents and rough esti mates
of value are not sufficient” (People v Loom s, 56 AD3d 1046, 1047; see
People v Sel assie, 166 AD2d 358, 359, |v denied 77 Ny2d 911).

Here, the sole evidence of value consisted of the testinony of a
store |l oss prevention officer, who indicated that three specific
mssing itens were valued at $49.99, $128, and $108, respectively, and
that the total value of the property taken was $2,200. 1In reaching
the latter value, however, the store |loss prevention officer inferred
that certain property was taken based on a review of a grainy stop-
action video recording of defendants’ novenent in the store, and she
admtted that she could not clearly ascertain the itens that were
taken. She also testified that defendants took approximtely 20 itens
of nmerchandi se into the dressing roomarea, and that the nerchandi se
was not recovered. She admitted, however, that approximtely 20 itens
were found in the dressing roomarea, and the People failed to
establish that those itens were not sone of those allegedly taken by
defendants. Furthernore, the store |oss prevention officer assigned a
m ni mum value to the itens that she concluded were taken, based nerely
upon her estimate of the m ninum sale price of sone of the itens in
that area of the store. No further evidence was introduced with
respect to the value of any item or with respect to the basis for her
estimated m ninum sale price. “Consequently, we cannot on this record
conclude ‘that the jury ha[d] a reasonable basis for inferring, rather
t han specul ating, that the value of the property exceeded the
statutory threshold of $1,000” (People v Brink, 78 AD3d 1483, 1484,
| v denied 16 NY3d 742, rearg denied 16 NY3d 828). W therefore
conclude that the evidence is legally insufficient to establish that
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the value of the property taken exceeded $1,000. The evidence is

| egal ly sufficient, however, to establish that defendants commtted
the | esser included offense of petit larceny. Moreover, view ng the
evidence in light of the elements of the crinme of petit |arceny (see
Peopl e v Dani el son, 9 NY3d 342, 349), we conclude that a verdict
convicting defendants of that crinme would not be against the weight of
t he evidence (see generally People v Bl eakley, 69 Ny2d 490, 495).
Absent the CPL 710.30 violation, we would nodify the judgnents by
reduci ng the convictions to that crine (see e.g. Brink, 78 AD3d at
1484). I nasnuch as the proper renedy for the CPL 710.30 violation is
a newtrial, however, we dismss the indictnents without prejudice to
the People to file any appropriate charge.

In light of our determ nation, we do not address defendants’
contentions with respect to the sentences inposed.

Al'l concur except Scubber, P.J., who dissents and votes to nodify
in accordance with the foll ow ng Menorandum | respectfully dissent
and would nodify the respective judgnents in each appeal by reducing
the convictions of grand larceny in the fourth degree (Penal Law 8§
155.30 [1]) to petit larceny (8 155.25; see CPL 470.15 [2] [a]), and |
would remt the matters to County Court for resentencing (see CPL
470.20 [4]).

| disagree with the majority that the court erred in refusing to
strike the testinony that Sashalee N. Pallagi, the defendant in appeal
No. 1, stated that a friend drove the two defendants to the mall
Rat her, in ny view, the CPL 710.30 notices adequately set out the sum
and substance of defendants’ statenents and permitted themto identify
t hose statements, which were essentially denials that they renoved
sensors fromclothing or knew anyt hi ng about the m ssing property (see
Peopl e v Sturdevant, 74 AD3d 1491, 1492, |v denied 15 NY3d 810).
Al t hough the notice does not contain the statenent that defendants now
contend was incul patory, “[t]he statutory notice does not require a
verbatimrecitation of an oral statenment” (People v Cooper, 158 AD2d
743, 744, revd on other grounds 78 Ny2d 476). Furthernore, the
“purpose of the notice requirenment is to enable defendant[s] to
chal l enge the voluntariness of [their] statement[s] before trial
., [and thus] defendant[s] waived [their] objection to the adequacy of
the notice by making [their respective] suppression notion[s]”
(Sturdevant, 74 AD3d at 1492). The fact that defendants ultimately
wi thdrew their request for a Huntley hearing is of no noment. The CPL
710. 30 notice served its purpose, i.e., it provided defendants with
the opportunity to challenge the voluntariness of their respective
statenents. Even assum ng, arguendo, that the statenent in question
is inculpatory, |I conclude that it is not thereby rendered
involuntary. |Indeed, in ny view, there is no basis for concl uding
that the court woul d have suppressed the statenent as involuntary even
in the event that the Huntl ey hearing had been conducted. Thus, I
conclude that the court did not conmt reversible error by refusing to
strike the testinony on the ground that defendants did not have notice
of the statenent.

| agree with the najority that the evidence is legally
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insufficient to support the conviction of grand larceny in the fourth
degree in each appeal. Thus, as noted, | would therefore nodify the

j udgments by reducing the convictions to petit larceny (see CPL 470. 15
[2] [a]), and | would remit the matters to County Court for
resentencing (see CPL 470.20 [4]).

| submt, however, that the majority may not determ ne that the
evi dence supports a | esser included offense but then fail to nodify
t he judgnents by reducing the convictions to that |esser included
of fense (see CPL 470.15 [2] [a]). The rationale set forth by the
majority for failing to do so is that the najority has determ ned t hat
there is a trial error. As | previously set forth, I do not agree
with the magjority that there was a trial error. Nevertheless, for the
reasons that follow, | submt that, if there also had been a trial
error, the appropriate renedy would be to grant a new trial on the
indicted charges. Indeed, in the event that a defendant raises
meritorious contentions of both legal insufficiency and trial error,
the corrective actions that a court is permtted by statute to
i mpl ement may conflict, as is the case with the majority’ s anal ysis.
Specifically, the mgjority has determ ned both that the evidence is
legally sufficient to support the | esser included offense of petit
| ar ceny, which requires nodification of the judgnments to convictions
of petit larceny and remittal for resentencing on those convictions
(see CPL 470.15 [2] [a]; 470.20 [4]), while at the sane tine there is
atrial error, which requires reversal of the judgnents and remttal
for a newtrial (see CPL 470.20 [1]). The conundrum faced by the
majority, however, is that we may not both nodify a judgnment by
reduci ng the conviction to a | esser included offense (see CPL 470. 20
[2] [a]), and sinmultaneously grant defendant a new trial (see CPL
470.20 [1]). Based upon the Court of Appeals’ inplicit holding in
People v Wight (17 NY3d 643, revg 63 AD3d 1700), | submt that, if
there is a trial error that deprived defendant of a fair trial, the
error deprives this Court of the authority to review a further
contention that the conviction is not based upon legally sufficient
evi dence and to reduce the conviction to a | esser included offense.
| nst ead, the judgnent nust be reversed and a new trial granted on the
indictment, without regard to the |legal sufficiency of the evidence.

In Wight, the Court of Appeals reversed our order in which we
had, inter alia, nodified a judgnment convicting defendant of nurder in
the second degree (Penal Law 8§ 125.25 [2] [depraved indifference
nmurder]) by reducing the conviction to the |esser included of fense of
mansl aughter in the second degree (8 125.15 [1]). On appeal from our
order, the Court of Appeals determned that the trial court had erred
in prohibiting defendant fromintroducing certain testinony, and the
Court of Appeals remtted the matter to Suprenme Court “for a new
trial” (id. at 656). Inasnuch as the accusatory instrunment charged
defendant with rmurder, and not mansl aughter, it is inplicit in the
deci sion of the Court of Appeals that the newtrial was to be held on
the indicted count of nurder in the second degree. Had the Court
intended that the trial be held on the reduced conviction of
mansl aughter, it necessarily would have granted the People | eave to
re-present the charges to another grand jury in order to obtain an
accusatory instrument upon which to try defendant (see People v
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Gonzal ez, 61 NY2d 633). Thus, | further submt that it is also
inmplicit in the Court’s decision that the trial error deprived this
Court of the authority to review the | egal sufficiency of the

evi dence, inasnmuch as this Court’s conviction of the |esser included
of fense was overturned. In ny view, where there is a trial error that
deni es defendant a fair trial, the corrective action that nay properly
be taken is to reverse the judgnent and grant a new trial (see CPL
470.20 [1]). Here, because the npjority has determ ned that there is
atrial error, the judgnents nust be reversed and a new trial nust be
granted on the indicted counts of grand |arceny (see Wight, 17 Ny3d
at 655-656).

Finally, in ny view, the majority’s resolution of this matter
vi ol ates the double jeopardy rights of defendants (see US Const 5th
Amend; NY Const, art |, 8 6; CPL 40.20). Although doubl e jeopardy
woul d not be inplicated if there were an offense with which to charge
defendants that was not a |lesser included offense (see e.g. Matter of
Suarez v Byrne, 10 NY3d 523, 538, rearg denied 11 NY3d 753; People v
G lnore, 41 AD3d 1162, |v denied 9 NY3d 875), upon this record, the
only charge available to the People is petit larceny. That is, of
course, a |lesser included offense of grand | arceny because “ ‘the
| esser offense . . . requires no proof beyond that which is required
for conviction of the greater’ ” (People v Biggs, 1 NY3d 225, 230),
and thus the People would be precluded from chargi ng defendants again
with respect to the theft of property for which they have previously
been tri ed.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA (BRI AN D. DENNI S
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgrment of the Ontario County Court (WIIliamF.
Kocher, J.), rendered March 2, 2011. The judgnent convicted
def endant, upon a jury verdict, of grand larceny in the fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
reversed on the law and the indictnent is dism ssed w thout prejudice
to the People to file any appropriate charge.

Sanme Menorandum as in People v Pallagi ([appeal No. 1] __ AD3d
__[Jdan. 31, 2012]).

Al'l concur except Scubber, P.J., who dissents and votes to nodify
in accordance with the sane dissenting Menorandum as in People v
Pal |l agi ([appeal No. 1] = AD3d __ [Jan. 31, 2012]).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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Appeal froma judgnent of the OGswego County Court (Walter W
Haf ner, Jr., J.), rendered May 18, 2009. The judgnent convicted
def endant, upon a jury verdict, of driving while intoxicated, a class
D felony, and aggravated unlicensed operation of a notor vehicle in
the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of felony driving while intoxicated (Vehicle and
Traffic Law 8§ 1192 [3]; 8§ 1193 [1] [c] [ii]) and aggravated unlicensed
operation of a notor vehicle in the first degree (8 511 [3] [a] [i]).
W reject defendant’s contention that the stop of his vehicle was
i nproper. Rather, we conclude that the stop was | awful inasnuch as
the officer observed defendant commtting a traffic violation (see
Peopl e v Robi nson, 97 NY2d 341, 348-349; People v Wiite, 27 AD3d
1181). Contrary to defendant’s further contention, County Court did
not abuse its discretion in denying his request for an adjournnent
(see People v Jones, 79 AD3d 1773, 1774, |v denied 16 NY3d 832; People
v Green, 74 AD3d 1899, 1900-1901, Iv denied 15 NY3d 852; see generally
People v Diggins, 11 NY3d 518, 524). Defendant failed to preserve for
our review his contention that the court violated CPL 270.05 (2) in
conducting the jury selection (see People v Hayes, 71 AD3d 1477, |lv
deni ed 15 NY3d 751), and we decline to exercise our power to review
that contention as a matter of discretion in the interest of justice
(see CPL 470.15 [6] [a]).

Def endant also failed to preserve for our review his contention
that the evidence is legally insufficient to establish that he was
i nt oxi cated by al cohol (see People v Gray, 86 Ny2d 10, 19; see also
Peopl e v Rawl ei gh, 89 AD3d 1483). 1In any event, his contention is
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wi thout merit. Defendant did not contest that he was driving
erratically and that he failed the sobriety tests, but he blaned his
inability to pass the sobriety tests on the prescription nmedication he
was taking. The arresting officer, however, testified that he snelled
al cohol, particularly beer, on defendant’s breath. [In addition,
defendant admtted to himthat he drank three beers at a |ocal bar,
and defendant refused to take a breathal yzer test, which permtted the
jury to infer that he refused to take the test because he knew t hat
the results would be incrimnating (see Vehicle and Traffic Law § 1194
[2] [f]; People v Schuh, 4 AD3d 751, |v denied 2 NY3d 806). View ng
the evidence in the light nost favorable to the People (see People v
Contes, 60 Ny2d 620, 621), we conclude that the evidence is legally
sufficient to support the conviction (see People v Scroger, 35 AD3d
1218, |Iv denied 8 NY3d 950; People v Shank, 26 AD3d 812, 813-814;
People v M|l o, 300 AD2d 680, 681, Iv denied 99 NY2d 630). In
addition, view ng the evidence in light of the elenents of the crines
as charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 Ny2d 490, 495).

Def endant contends that he was denied a fair trial by
prosecutorial m sconduct on summation. The court sustai ned
defendant’ s objection to the comment rmade by the prosecutor on
summation and issued a curative instruction. 1In the absence of any
further objection, “the curative instruction[] nust be deened to have
corrected the error to the defendant’s satisfaction” (People v
Hei de, 84 Ny2d 943, 944; see People v Cox, 78 AD3d 1571, 1571-1572, |v
denied 16 NY3d 742). W reject the further contention of defendant
that he was deni ed effective assistance of counsel. View ng the
evi dence, the |law and the circunstances of this case in totality and
as of the tinme of the representation, we conclude that defendant
recei ved neani ngful representation (see generally People v Baldi, 54
NYy2d 137, 147). Finally, the sentence is not unduly harsh or severe.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

Bl LLI E JO WEBSTER, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

JAVES L. DOWSEY, I11, ELLICOTTVILLE (KELI ANN M ELN SKI OF COUNSEL),
FOR DEFENDANT- APPELLANT.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY (KELLY M BALCOM
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Cattaraugus County Court (Larry M
H nelein, J.), rendered Septenber 13, 2010. The judgnent convicted
def endant, upon her plea of guilty, of attenpted forgery in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
of County Court convicting her upon her guilty plea of attenpted
forgery in the second degree (Penal Law 88 110.00, 170.10). In appeal

No. 2, defendant appeals froma judgnent of the same court revoking
her sentence of probation for a m sdenmeanor charge to which she

previ ously had pl eaded guilty and resentencing her to one year in
jail. Defendant’s plea in appeal No. 1 necessarily constituted an
adm ssion that she violated the ternms and conditions of her probation
in appeal No. 2.

Def endant’s primary contention in each appeal is that she did not
recei ve the sentence prom sed by the court and thus that her pleas in
bot h appeal s were not knowi ngly, voluntarily and intelligently
entered. Although that contention survives defendant’s valid waiver
of the right to appeal entered in connection wth the plea in appeal
No. 1 and thus in connection with the plea in appeal No. 2, defendant
failed to preserve that contention for our review by noving to
w t hdraw her pleas or to vacate the judgnments of conviction (see
Peopl e v Montanez, 89 AD3d 1409). W decline to exercise our power to
review that contention as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]). Defendant’s contention that she
received ineffective assistance of counsel because her attorney failed
to nove to vacate the judgnents is based on matters outside the record
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and therefore is not reviewable on direct appeal (see People v

Rodri guez, 59 AD3d 173, 173-174, |v denied 12 NY3d 858). Contrary to
defendant’s further contention, the sentence inposed wth respect to
both appeals is legal, and her challenge to the severity of the
sentence in each appeal is foreclosed by her valid waiver of the right
to appeal (see People v Lopez, 6 NY3d 248, 256).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ALI NA PHELPS, DEFENDANT- APPELLANT.

ROSEMARI E RI CHARDS, SOUTH NEW BERLI N, FOR DEFENDANT- APPELLANT.

JOHN C. TUNNEY, DI STRI CT ATTORNEY, BATH, FOR RESPONDENT.

Appeal from a judgnment of the Steuben County Court (Joseph W
Latham J.), rendered May 14, 2008. The judgnent convicted defendant,
upon her plea of guilty, of attenpted burglary in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nmodi fied the judgnment is affirmed, and the natter is remtted to
St euben County Court for further proceedings in accordance with the
foll owi ng Menorandum  Def endant appeals from a judgnent convicting
her, upon her plea of guilty, of attenpted burglary in the second
degree (Penal Law 88 110.00, 140.25 [2]). W agree wth defendant
that County Court erred in directing that the determ nate sentence of
i mpri sonnment of four years for the instant offense run concurrently
with a determ nate sentence of inprisonnent of three years inposed on
a prior felony conviction w thout nmaking “a statenent on the record of
the facts and circunstances” warranting that determ nation (8 70.25
[former (2-b)]; see People v Davis, 37 AD3d 1179, 1180, |v denied 8
NY3d 983). Defendant conmitted the instant offense while rel eased on
bail or recogni zance pendi ng sentencing on the prior felony and, thus,
in the absence of mtigating factors set forth on the record, the
court was required to direct that the sentence run consecutively to
t he sentence inposed on the prior felony conviction (see 8 70.25
[former (2-b)]; Davis, 37 AD3d at 1180). W therefore nodify the
j udgment by vacating the sentence, and we renmt the matter to County
Court to afford defendant the opportunity to withdraw her plea or to
be resentenced in conpliance with Penal Law § 70.25 (forner [2-Db])
(see People v Lee, 64 AD3d 1236, 1237).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

AKAMEAK KYSER, DEFENDANT- APPELLANT.

FRANK J. NEBUSH, JR, PUBLI C DEFENDER, UTI CA (ROBERT R REITTI NGER OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Oneida County Court (Barry M
Donalty, J.), rendered July 1, 2009. The judgnent convicted
def endant, upon his plea of guilty, of attenpted nmurder in the second
degree and assault in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed (see People v Hidalgo, 91 Ny2d 733, 737).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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HOMRD B. WASHI NGTON, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Monroe County Court (Frank P. Ceraci
Jr., J.), entered Cctober 29, 2010. The order determnm ned that
defendant is a level two risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Def endant appeals from an order determ ning that he
is alevel two risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.). Contrary to defendant’s contention,
County Court’s determination that he established a relationship with
the victimfor the purpose of victimzation is supported by the

requi site clear and convincing evidence (see 8§ 168-n [3]). “The
gui del i nes assess 20 points if the offender’s crine . . . was directed
at . . . a person with whoma rel ationship had been established .

for the primary purpose of victimzation” (Sex Ofender Registration
Act: Risk Assessnent Guidelines and Conmentary, at 12 [2006]). Here,
the record establishes that defendant invited the victim a 13-year-
old girl who had run away from home and with whom he had no prior
relationship, into his honme and then had sexual intercourse with her
several tinmes in the ensuing two days. Thus, the record supports the
determ nation of the court that defendant’s prinmary purpose in
establishing the relationship with the 13-year-old girl was for the
pur pose of victim zing her (see generally People v Carlton, 307 AD2d
763) .

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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BRANDON DENNI S, DEFENDANT- APPELLANT.

MARK D. FUNK, ROCHESTER, FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRICT ATTORNEY, LOCKPORT (LAURA T. BI TTNER OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Sara S
Sperrazza, J.), rendered May 11, 2009. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree (three
counts), robbery in the first degree (three counts), attenpted robbery
inthe first degree, crimnal use of a firearmin the first degree,
crim nal possession of a weapon in the second degree and assault in
t he second degree (two counts).

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the |aw by directing that the sentences
i mposed on counts 1 through 3 of the indictnment shall run concurrently
with the sentence inposed on count 12 of the indictnment and as
nodi fied the judgnment is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, three counts each of nmurder in the
second degree (Penal Law § 125.25 [1], [3] [intentional and felony
murder]) and robbery in the first degree (8 160.15 [2] - [4]). W
rej ect defendant’s contention that County Court erred in giving a jury
i nstruction on consciousness of guilt. According to the evidence
presented by the People at trial, defendant became a suspect in the
mur der approxi mately one nonth after it occurred, and the police
attenpted to locate himat the address listed on his driver’s |icense,
as well as at the addresses of his fornmer and current girlfriend. The
police also informed defendant’s fam |y menbers that they were | ooking
for him Defendant was arrested al nost six nonths |ater, when the
police received information concerning his whereabouts. Defendant was
driving his current girlfriend s vehicle and ranmed it into a police
vehi cl e before surrendering. W conclude that the Peopl e thereby
presented evidence warranting the instruction on consci ousness of
guilt (see People v Solimni, 69 AD3d 657, |v denied 14 Ny3d 893;
Peopl e v Young, 51 AD3d 1055, 1056-1057, Iv denied 11 NY3d 796) and,
contrary to defendant’s contention, the People were not required to
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prove that defendant was aware that the police were searching for him

Def endant did not preserve for our review his further contention
that the adm ssion of his codefendant’s statenent violated the
Confrontation C ause (see People v Pearson, 82 AD3d 475, |Iv denied 17
NY3d 809). |In any event, that contention is without nerit. The
codefendant’s statenent did not inplicate defendant in any w ongdoi ng
and thus did not deprive defendant of his US Constitution Sixth
Amendnent right to confront w tnesses against him (see People v
Mack, 89 AD3d 864, 865-866; People v Lewis, 83 AD3d 1206, 1208-1209,
v denied 17 NY3d 797). W reject defendant’s contention that the
court erred in allowing a police investigator to testify for the
Peopl e that he saw defendant and t he codefendant together earlier on
the day of the nurder. [Inasnuch as the court prohibited the police
investigator fromtestifying that he purchased drugs fromthe
codef endant during that encounter, we reject defendant’s contention
that the testinony constituted evidence of a prior bad act of
def endant. Even assum ng, arguendo, that the jury would infer that
def endant had conmtted a prior bad act based on the investigator’s
testinmony that he had seen defendant and t he codefendant together, we
conclude that the court did not err in allowing that testinony. The
police investigator’s testinony served as background information and
conpl eted the narrative of the events (see People v Lesson, 48 AD3d
1294, 1296, affd 12 NY3d 823; see generally People v Resek, 3 NY3d
385, 390), i.e., it inforned the jury that defendant and the
codef endant were together hours before the nurder occurred and
expl ai ned how the police identified defendant as a suspect in the
case. Defendant further contends that the court erred in allowing a
police lieutenant to testify that two police departnents assenbl ed
photo arrays with defendant’s photograph, thus allegedly giving rise
to the inference that defendant commtted prior bad acts by virtue of
hi s having been arrested on two prior occasions. Defendant’s
contention is not preserved for our review (see People v Wods, 72
AD3d 1563, 1564, |v denied 15 Ny3d 811), and we decline to exercise
our power to review that contention as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]). W note, however, that
testinmony regarding the pretrial identification of defendant in a
photo array was first elicited by defense counsel during his cross-
exam nation of a prosecution w tness.

Def endant also failed to preserve for our review his contention
that the court erred in failing to discharge two sworn jurors (see
Peopl e v Sanderson, 68 AD3d 1716, 1717, |v denied 14 NY3d 844). 1In
any event, the court did not err in allowng the jurors to remain on
the jury. The jurors were not “grossly unqualified to serve in the
case” (CPL 270.35 [1]), inasmuch as they did not “ ‘possess[ ] a state
of m nd which would prevent the rendering of an inpartial verdict’ ”
(Peopl e v Buford, 69 NY2d 290, 298; see People v Cark, 28 AD3d 1190).
Al t hough defendant failed to preserve for our review his contention
that two instances of alleged prosecutorial msconduct deprived him of
a fair trial (see People v Heide, 84 NY2d 943, 944), we conclude in
any event that the prosecutor did not in fact engage in any
m sconduct. W reject defendant’s further contention that he was
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denied the right to effective assistance of counsel based on the
failure of defense counsel, inter alia, to object to certain testinony
and the adm ssion of the autopsy photographs in evidence. Rather,

vi ewi ng def ense counsel’s representation as a whole, we concl ude that
def endant received effective assistance of counsel (see generally
People v Baldi, 54 Ny2d 137, 147). |In addition, view ng the evidence
inlight of the elenents of the crimes as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349), we conclude that the verdict is
not agai nst the weight of the evidence (see generally People v

Bl eakl ey, 69 NY2d 490, 495).

W agree with defendant, however, that the sentence is illegal in
part insofar as the sentences for the first three counts of the
i ndi ctment, charging robbery in the first degree, nust run
concurrently wth rather than consecutively to count 12 of the
i ndi ctrment, charging felony nurder. W therefore nodify the judgnment
accordingly. As we held on the codefendant’s appeal, “the robbery was
t he underlying felony for that count of felony nurder and thus
constituted a material elenment of that offense” (People v Gsborne, 88
AD3d 1284, 1286). We reject defendant’s further contentions that the
sentence as nodified is illegal or is unduly harsh or severe.

Finally, we note that the certificate of conviction does not
reflect that defendant was convicted of nurder in the second degree
under count 13 of the indictnent, and it fails to recite that the
sent ences inposed on the first three counts of the indictnment shal
run concurrently with each other but consecutively to the sentences
i nposed on counts 11 and 13 of the indictnment. The certificate of
conviction must therefore be amended accordingly (see e.g. People v
Carrasquillo, 85 AD3d 1618, 1620, |v denied 17 NY3d 814).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

10

KA 10- 02296
PRESENT: SCUDDER, P.J., SM TH, CENTRA, LINDLEY, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

Bl LLI E JO WEBSTER, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

JAVES L. DOWSEY, I11, ELLICOTTVILLE (KELI ANN M ELN SKI OF COUNSEL),
FOR DEFENDANT- APPELLANT.

LORI PETTIT RIEMAN, DI STRICT ATTORNEY, LITTLE VALLEY (KELLY M BALCOM
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Cattaraugus County Court (Larry M
Hi nelein, J.), rendered Septenber 13, 2010. The judgnent revoked
defendant’ s sentence of probation and inposed a sentence of
i npri sonnent .

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Sanme Menorandum as in People v Webster ([appeal No. 1] _ AD3d
__[Jdan. 31, 2012]).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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BRENDAN J. RHODES, DEFENDANT- APPELLANT.

D.J. & J.A CIRANDO ESQS., SYRACUSE (BRADLEY E. KEEM OF COUNSEL), FOR
DEFENDANT- APPELLANT.

KEI TH A. SLEP, DI STRI CT ATTORNEY, BELMONT, FOR RESPONDENT.

Appeal from a judgnment of the Allegany County Court (Thomas P
Brown, J.), rendered July 19, 2010. The judgnent convicted defendant,
upon his plea of guilty, of robbery in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the |l aw by vacating the sentence and as nodified the
judgnment is affirmed, and the matter is remtted to Allegany County
Court for further proceedings in accordance with the follow ng
Menor andum  Def endant appeals froma judgnent convicting him upon
his plea of guilty, of robbery in the first degree (Penal Law § 160. 15
[4]). By failing to nove to withdraw the plea or to vacate the
j udgnment of conviction, defendant failed to preserve for our review
his contention that his plea was not knowi ngly, voluntarily and
intelligently entered (see People v Diaz, 62 AD3d 1252, |v denied 12
NY3d 924), as well as his challenge to the factual sufficiency of the
pl ea allocution (see People v Lopez, 71 NY2d 662, 665; People v
Dowdel I, 35 AD3d 1278, 1279, |v denied 8 NY3d 921). This case does
not fall within the rare exception to the preservation requirenent
i nasnmuch as the plea allocution does not “cast[] significant doubt
upon the defendant’s guilt or otherwise call[] into question the
vol untariness of the plea” (Lopez, 71 NY2d at 666, see People v Neal,
56 AD3d 1211, |v denied 12 NY3d 761).

By failing to object to the inposition of restitution at
sent enci ng, which was not a part of the plea agreenent, defendant
failed to preserve for our review his contention that County Court
erred in enhancing the sentence by inposing restitution at sentencing
wi thout affording himthe opportunity to withdraw the plea (see People
v Delair, 6 AD3d 1152). W neverthel ess exerci se our power to review
that contention as a matter of discretion in the interest of justice
(see CPL 470.15 [6] [a]), and we conclude that, because restitution
was not part of the plea agreenent, the court should have afforded
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def endant the opportunity to withdraw his plea before ordering himto
pay restitution (see People v Therrien, 12 AD3d 1045, 1046). 1In
addition, defendant failed to preserve for our review his contention
that the record is insufficient to support the anount of restitution
ordered (see generally People v Cooke, 21 AD3d 1339). W further
exerci se our power to review that contention as a matter of discretion
in the interest of justice, however, and we conclude that the court
erred in failing to conduct a hearing to determ ne the anount of
restitution (see id.). W therefore nodify the judgnment by vacating
the sentence, and we remt the matter to County Court to inpose the
prom sed sentence or to afford defendant the opportunity to w thdraw
his pl ea.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CHRI STOPHER NEWIQON, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (KI MBERLY F. DUGUAY OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRICT ATTORNEY, ROCHESTER (LESLIE E. SWFT OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Monroe County Court (Patricia D
Mar ks, J.), rendered Septenber 24, 2008. Defendant was resentenced by
i mposi ng concurrent ternms of postrel ease supervi sion.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma resentence upon his notion
pursuant to CPL 440.20, in which he alleged that his sentence was
illegal inasmuch as Suprene Court (Mark, J.) had failed to inpose a
term of postrel ease supervision when it sentenced himas a second
felony offender on his conviction of, inter alia, three counts of
robbery in the first degree (Penal Law 8§ 160.15 [2] - [4]). Al though
not raised in his notion, County Court (Marks, J.) entertained
defendant’s contention at oral argument of the notion that Suprene
Court had erred in sentencing himas a second fel ony offender.

Def endant contended in County Court and contends on appeal that,

al t hough he had been sentenced to a period of probation in 1998 based
on his conviction of a felony drug offense, his probation was revoked
after he conmtted the robberies. Defendant thus contends that,
because he was “resentenced” on the drug offense, Supreme Court

viol ated Penal Law 8 70.06 (1) (b) (ii) inasmuch as the sentence on
the prior felony drug offense was not inposed before the conm ssion of
the present felony robberies. W reject that contention. Rather, we
concl ude that the revocation of probation on the prior drug offense
may not be “enployed . . . to leapfrog [the] sentence forward so as to
vitiate its utility as a sentencing predicate” (People v Acevedo, 17
NY3d 297, 302).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF SARAH C. B.,

RESPONDENT- APPELLANT.

---------------------------- MVEMORANDUM AND ORDER
L1 VI NGSTON COUNTY ATTORNEY,

PETI TI ONER- RESPONDENT.

CHARLES PLOVANI CH, ROCHESTER, ATTORNEY FOR THE CHI LD, FOR
RESPONDENT- APPELLANT.

Appeal from an anmended order of the Family Court, Livingston
County (Robert B. Wggins, J.), entered March 9, 2011 in a proceeding
pursuant to Famly Court Act article 7. The anmended order, anong
ot her things, adjudged that respondent is a person in need of
supervi si on

It is hereby ORDERED t hat said appeal fromthat part of the
anmended order that directed respondent to abide by certain conditions
i s unani nously dism ssed, and the anmended order is otherw se affirned
wi t hout costs.

Menmor andum  Respondent appeals from an anmended order
adj udi cating her to be a person in need of supervision (PINS) and
directing her to abide by certain conditions, including an order of
protection. W note at the outset that respondent’s contentions
regardi ng those conditions have been rendered noot inasnuch as that
part of the anmended order has expired by its own terns (see generally
Matter of Demtrus B., 89 AD3d 1421; Matter of Donna Marie M v
Timothy A M, 30 AD3d 1012). W therefore dism ss the appeal from
that part of the anmended order.

Contrary to respondent’s contention, Famly Court “may, with the
consent of petitioner, substitute a petition alleging that respondent
is a person in need of supervision for a petition alleging that :
she is a juvenile delinquent” (Matter of Felix G, 56 AD3d 1285; see
Famly C Act 8 311.4 [1]). Here, respondent not only agreed to such
a substitution but she in fact noved to substitute a PINS petition for
the juvenil e delinquency petition that was filed originally, and we
t hus concl ude that she waived her current contentions concerning that
substitution. Furthernore, by consenting to the anmendnent of the
juvenil e delinquency petition, respondent also waived her contentions
regardi ng that anendnent.

Finally, we reject respondent’s contention that the original
juvenil e delinquency petition was defective. Contrary to respondent’s
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contention, the “non-hearsay allegations of the factual part of the
petition or of any supporting depositions establish, if true, every

el enent of each crine charged and the respondent’s conmm ssion thereof”
(Famly & Act 8 311.2 [3]). Specifically, the petition sufficiently
all eged that the victimsuffered an “inpairnent of physical condition
or substantial pain” (Penal Law § 10.00 [9]; see generally People v
Chi ddi ck, 8 NY3d 445, 447).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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NORTH TONAWANDA CENTRAL SCHOOL DI STRI CT,
RESPONDENT- APPELLANT.

HODGSON RUSS LLP, BUFFALO (JULIA M H LLI KER OF COUNSEL), FOR
RESPONDENT- APPELLANT.

O BRI EN BOYD, P.C., WLLIAMSVILLE (CHRI STOPHER J. O BRI EN OF COUNSEL),
FOR CLAI MANT- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County (Ral ph
A. Boniello, Ill, J.), entered June 30, 2011. The order denied the
noti on of respondent for |eave to renew the application of claimnt
for leave to serve a late notice of claim

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum On a prior appeal, we held that Supreme Court did
not abuse its discretion in granting claimnt’s application for |eave
to serve a late notice of claimbased on allegations that one of
respondent’ s teachers had sexually abused her when she was a student
at respondent’s elenentary school (Doe v North Tonawanda Cent. School
Dist., 88 AD3d 1289). Respondent now appeals from an order denying
its notion for |l eave to renew claimant’s application for |eave to
serve a late notice of claim The court properly denied the notion.

A notion for |eave to renew “shall be based upon new facts not offered
on the prior [application] that would change the prior determ nation”
(CPLR 2221 [e] [2]), and “shall contain reasonable justification for
the failure to present such facts on the prior [application]” (CPLR
2221 [e] [3]). Athough we agree with respondent that certain

i nformati on obtained during claimnt’s exam nation pursuant to CGeneral
Muni ci pal Law 8 50-h constitutes new evidence that respondent could
not have submtted in opposition to the prior application, we concl ude
that the new evi dence woul d not have changed the prior determ nation
(see Davidoff v East 13th St. Tifereth Place, LLC, 84 AD3d 1302, 1303;
Garcea v Battista, 53 AD3d 1068, 1070; Webb v Torrington Indus.,

Inc., 28 AD3d 1216, 1217).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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GENERAL HCOSPI TAL, KENNETH BEASLEY, M D., MARK
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RI COTTA & VI SCO, BUFFALO (KEVIN A. RI COTTA OF COUNSEL), FOR
DEFENDANT- APPELLANT KENNETH BEASLEY, M D.

ROACH, BROWN, MCCARTHY & CRUBER, P.C., BUFFALO (GREGORY T. M LLER OF
COUNSEL), FOR DEFENDANTS- APPELLANTS KALEI DA HEALTH, DO NG BUSI NESS AS
BUFFALO GENERAL HOSPI TAL, AND MARK LAFTAVI, M D

CAMPBELL & SHELTON, LLP, EDEN (R COLIN CAMPBELL OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal s froma judgnent of the Suprenme Court, Erie County (D ane
Y. Devlin, J.), entered March 10, 2011 in a medical mal practice
action. The judgnment awarded plaintiff noney damages upon a jury
verdi ct.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the law by granting the post-trial notions in
part and setting aside the verdict with respect to the award of
damages for future |ost earnings and past and future pain and
suffering only and as nodified the judgnent is affirmed w thout costs,
and a newtrial is granted on those el enments of damages only unl ess
plaintiff, within 20 days of service of a copy of the order of this
Court with notice of entry, stipulates to reduce the award of damages
for future lost earnings to $1, 133,922, for past pain and suffering to
$250, 000, and for future pain and suffering to $750,000, in which
event the judgnent is nodified accordingly and as nodified the
judgment is affirmed w thout costs.

Menorandum Plaintiff comenced this nmedical nal practice action
seeki ng damages for injuries he sustained during a donor kidney
transpl ant operation perfornmed at defendant Kal ei da Heal th, doing
busi ness as Buffal o General Hospital (Hospital). Defendant Kenneth
Beasl ey, M D. was the physician prinmarily responsible for plaintiff’s
surgery, and defendant Mark Laftavi, MD. was the physician primarily
responsi bl e for transplanting the kidney into the recipient,
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plaintiff’s nmother, but he assisted at various tines in plaintiff’s
surgery as well. Followng a trial, the jury returned a verdict
finding that both Dr. Beasley and Dr. Laftavi were negligent and
apportioning fault 80%to Dr. Beasley and 20%to Dr. Laftavi. The
jury awarded plaintiff damages totaling $4, 145, 000, including, as

rel evant to this appeal, $2,000,000 for future | ost earnings, $500, 000
for past pain and suffering, and $1, 250,000 for future pain and
suffering. The Hospital and Dr. Laftavi, who have taken an appeal
separate fromthat of Dr. Beasley, nmade a post-trial notion seeking
three types of alternative relief, including a reduction in the anount
of damages awarded, and Dr. Beasley made his own post-trial notion

al so seeking that relief in the alternative.

We reject the contention of defendants-appellants (defendants)
that Suprenme Court erred in charging the doctrine of res ipsa |oquitur
to the jury. W note at the outset that such a charge is appropriate

where a plaintiff establishes three elenents, i.e., “the event nust be
of a kind that ordinarily does not occur in the absence of soneone’s
negligence; . . . it nust be caused by an agency or instrunentality
wi thin the exclusive control of the defendant; and . . . it rnust not

have been due to any voluntary action or contribution on the part of
the plaintiff” (Kanmbat v St. Francis Hosp., 89 Ny2d 489, 494). As a
result of the operation to harvest his right kidney, plaintiff
sustained injuries to his cervical spine and rhabdomyol ysis of nuscles
on the left side of his body. The operation, which all of the experts
agreed normally should be only 2 to 3 hours in duration, took over 6
hours to conplete. During nost of that time, plaintiff was positioned
on his left side with both his head and | ower body angl ed downwar d.

We have recogni zed that generally where, as here, “an unexpl ai ned
injury occurs in an area renote fromthe operation while the patient
is anesthetized, the doctrine of [res ipsa loquitur] is available to
establish a prima facie case” (Fogal v CGenesee Hosp., 41 AD2d 468,

475; see Ceresa v Karakousis, 210 AD2d 884).

Def endants contend that the res ipsa doctrine is not applicable
here because plaintiff’'s injuries were not “caused by an agency or
instrunmentality within the exclusive control of [either] defendant”
(Kanbat, 89 NY2d at 494). Specifically, Dr. Beasley contends that the
anest hesi ol ogi st, whose notion for a directed verdict at the close of
proof was granted, also had responsibility for plaintiff’s
positioning, while Dr. Laftavi contends that he had no control over
plaintiff’s positioning. There was evidence, however, that both
plaintiff’s positioning, which Dr. Beasley primarily controlled, and
the length of the surgery, for which Dr. Laftavi was at |east partly
responsi ble, contributed to plaintiff’s injuries, and we have held
that, “[i]n a multiple defendant action in which a plaintiff relies on
the theory of res ipsa loquitur, a plaintiff is not required to
identify the negligent actor” (Schmdt v Buffalo Gen. Hosp., 278 AD2d
827, 828, |v denied 96 Ny2d 710).

Contrary to defendants’ further contention, the jury was entitled
to credit the testinony of plaintiff’s expert establishing that the
injuries sustained by plaintiff were “of a kind that ordinarily do[ ]
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not occur in the absence of soneone’ s negligence” (Kanbat, 89 Ny2d at
494; see Ceresa, 210 AD2d at 884). A plaintiff need not conclusively
elimnate the possibility of all other causes of the injuries to be
entitled to a charge on the doctrine of res ipsa loquitur. Rather,
such a charge is appropriate if the evidence supporting the three
requisite elenments affords a rational basis for concluding that “ ‘it
is nmore likely than not’ that the injur[ies were] caused by
defendant[s’] negligence” (Kanmbat, 89 Ny2d at 494).

The Hospital and Dr. Laftavi further contend that the verdict
against Dr. Laftavi was based on legally insufficient evidence and
agai nst the wei ght of the evidence because there was no proof that he
unreasonably del ayed the surgery. W reject that contention. There
is circunstantial evidence in the record fromwhich the jury could
have rationally found that Dr. Laftavi was responsible for delaying
the surgery for a substantial period of time, and the evidence does
not “preponderate[] so greatly in [his] favor that the jury could not
have reached its conclusion on any fair interpretation of the
evi dence” (Stewart v O ean Med. Goup, P.C, 17 AD3d 1094, 1095-1096
[internal quotation marks omtted]). There was testinony that
Heparin, which was admnistered to plaintiff nore than two hours
before his kidney was harvested, nornmally would not be adm ni stered
until the kidney was ready for renoval. While Dr. Beasley testified
that he administered Heparin to plaintiff on two occasions during the
surgery, the surgical notes do not reflect as much. Moreover, both
physi ci ans were evasive in their testinony concerning the anmount of
time it took for Dr. Laftavi to arrive at the operating roomto
harvest plaintiff’s kidney, and it was within the jury’ s province to
discredit their testinony that there was no inordi nate delay (see id.
at 1096).

We reject defendants’ contention that the remarks of plaintiff’'s
counsel on sunmation require a newtrial. Even assum ng, arguendo,
t hat such conments were inproper, we conclude that they were not “so
flagrant or excessive” as to warrant a new trial (Wniarski v Harris
[ appeal No. 2], 78 AD3d 1556, 1558 [internal quotation marks
omtted]). Defendants’ further contention that the verdict is
i nconsistent is not preserved for our review (see Potter v Jay E.
Potter Lbr. Co., Inc., 71 AD3d 1565, 1567).

We agree with defendants, however, that the jury's awards of
damages for future |ost earnings and past and future pain and
suffering deviate materially fromwhat woul d be reasonabl e
conpensation (see CPLR 5501 [c]). Based on the evidence presented at
trial, we conclude that $1,133,922 for future |ost earnings, $250, 000
for past pain and suffering, and $750,000 for future pain and
suffering are the maxi mum anounts the jury could have awarded. W
therefore nodify the judgment accordingly, and we grant a new trial on
damages for future |ost earnings and past and future pain and
suffering only unless plaintiff, within 20 days of service of a copy
of the order of this Court with notice of entry, stipulates to reduce
the award of danmages for future | ost earnings to $1, 133,922, for past
pain and suffering to $250,000, and for future pain and suffering to
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$750, 000, in which event the judgnent is nodified accordingly.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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COUNTY OF NI AGARA, DEFENDANT- RESPONDENT.

BRANDT, ROBERSON & BRANDT, P.C., LOCKPORT (ROBERT S. ROBERSON OF
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Appeal from an order of the Suprene Court, N agara County (Frank
Caruso, J.), entered Novenber 22, 2010. The order denied plaintiffs’
nmotion for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed with costs.

Menorandum Plaintiffs conmenced this action seeking damages for
breach of contract and unjust enrichnent based upon defendant’s
alleged failure to pay for legal services rendered by plaintiffs.
Suprene Court properly denied plaintiffs’ notion seeking summary
j udgnment on the conpl aint and dism ssal of the counterclaims. Wth
respect to the conplaint, plaintiffs’ own subm ssions in support of
the notion raise triable issues of fact whether defendant owes
plaintiffs further conpensation pursuant to the | egal services
contract, and whether plaintiffs performed services in addition to
t hose covered by that contract (see generally Urich v Estate of
Zdunki ewi cz, 8 AD3d 1014, 1015). Plaintiffs also failed to neet their
initial burden of establishing their entitlenment to judgnment
di smi ssing the counterclains (see generally Birt v Ratka, 39 AD3d
1238; Home Sav. Bank v Arthurkill Assoc., 173 AD2d 776, 777-778, |lv
di sm ssed 78 NY2d 1071). Thus, the notion was properly denied,
“regardl ess of the sufficiency of the opposing papers” (Al varez v
Prospect Hosp., 68 Ny2d 320, 324).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (VI CTOR PALADI NO OF
COUNSEL), FOR RESPONDENTS- APPELLANTS.

VH TEMAN OSTERVAN & HANNA LLP, ALBANY (CHRI STOPHER E. BUCKEY OF
COUNSEL), AND NANCY ROSE STORMER, P.C., UTICA, FOR
PETI TI ONER- RESPONDENT.

Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, N agara County (Ralph A Boniello, IIl, J.), entered
March 3, 2011 in a proceeding pursuant to CPLR article 78. The
judgment, inter alia, granted the petition in part.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioner, a county that is also a social services
district for the purposes of this appeal (see Matter of County of St.
Lawr ence v Dai nes, 81 AD3d 212, 217, |v denied 17 Ny3d 703), commenced
this CPLR article 78 proceedi ng seeking to annul the denial of its
claimfor reinbursenent for certain Medicaid expenditures known as
over burden expenditures (see generally Mtter of Krauskopf v Perales,
139 AD2d 147, affd 74 Ny2d 730). Respondents appeal, as |imted by
their brief, fromthe judgnent insofar as it granted that part of the
petition seeking reinbursenment for certain pre-2006 overburden
expenditures. On appeal, respondents contend that Suprene Court erred
in granting the petition in part because a 2010 anendnent (L 2010, ch
109, part B, 8 24) to the | aw known as the Medicaid Cap Statute (L
2005, ch 58, part C, 8 1, as anended by L 2006, ch 57, part A, § 60)
extingui shed petitioner’s right to rei nbursenment for overburden
expenditures made prior to July 2006. W reject that contention.

Initially, we note that we have consistently ruled that
respondents’ duty to reinburse social services districts for
over burden expenditures incurred prior to January 1, 2006 was not
extingui shed by the original Medicaid Cap Statute (see Matter of
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County of Erie v Daines, 83 AD3d 1506; Matter of County of Herkinmer v
Dai nes, 83 AD3d 1510; Matter of County of Ni agara v Dai nes, 79 AD3d
1702, |Iv denied 17 Ny3d 703; see also County of St. Lawence, 81 AD3d
212). Thus, that duty continues unless it was extinguished by the
2010 anmendnent to the Medicaid Cap Statute. The plain |anguage of the
2010 anmendnent does not address overburden expenditures or
respondents’ duty to pay thembut, rather, it states that, “[s]ubject
to the provisions of subdivision four of section six of this part, the
state/local social services district relative percentages of the non-
federal share of nedical assistance expenditures incurred prior to
January 1, 2006 shall not be subject to adjustnent on and after July
1, 2006” (L 2010, ch 109, part B, 8 24). * ‘Where words of a statute
are free fromanbiguity and express plainly, clearly and distinctly
the legislative intent, resort may not be had to other neans of
interpretation” . . ., and the intent of the Legislature nust be

di scerned fromthe | anguage of the statute . . . without resort to
extrinsic material such as |legislative history or nmenoranda” (Matter
of Rochester Comunity Sav. Bank v Board of Assessors of City of
Rochester, 248 AD2d 949, 950, |v denied 92 Ny2d 811; see Matter of
Aqui l one v Board of Educ. of City School Dist. of City of N.Y., 86
NY2d 198, 204). Consequently, inasnuch as the plain | anguage of the
2010 anmendnent does not mention overburden expenditures or
respondents’ preexisting duty to reinburse petitioner for such
expenses incurred prior to 2006, that duty is not extinguished by the
amendnent .

In addition, the 2010 amendnent states that “this act shall not
be construed to alter, change, affect, inpair or defeat any rights,
obligations, duties or interests accrued, incurred or conferred prior
to the effective date of this act” (L 2010, ch 109, part B, 8§ 40 [c]).
Thus, for that reason as well, respondents’ contention that the 2010
amendnent defeats their preexisting duty to reinburse petitioner for
t he overburden expenditures is without nerit.

In any event, an exam nation of the legislative history of the
2010 anendnent fails to support respondents’ contentions. There is
nothing in the legislative history indicating that the Legislature
acted in response to the prior judicial decisions concerning the
Medi caid Cap Statute (cf. Brothers v Florence, 95 NY2d 290, 299-300).
The New York State Senate Sponsor’s nenorandum states, however, that
the law “would clarify the State’s authority to withhold paynments to
| ocal social services districts for past due youth facility
rei mbursenent, and authorize the transfer of up to $27 mllion from
the Youth Facility per diemaccount to the General Fund.” “The maxi m
expressi o unius est exclusio alterius is applied in the construction
of the statutes, so that where a | aw expressly describes a particul ar
act, thing or person to which it shall apply, an irrefutable inference
nmust be drawn that what is omtted or not included was intended to be
omtted or excluded” (MKinney s Cons Laws of NY, Book 1, Statutes 8§
240; see ol den v Koch, 49 Ny2d 690, 694). Because the Legislature
included a provision permtting respondents to wi thhold paynments for
certain reinbursenments while at the sanme tinme failed to include a
provision indicating that the Legislature intended to permt
respondents to withhold or deny clains for rei nbursenment of overburden
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expenditures, we conclude that “an irrefutabl e inference nust be drawn
that” the legislators intentionally omtted such a provision (Statutes
§ 240).

We reject respondents’ reliance upon an affidavit prepared after
the enactnent of the 2010 amendnent by the New York State Departnent
of Health's fornmer Director of the Bureau of Health I nsurance
Prograns, Division of Legal Affairs, which purports to set forth the
| egi slative history of the Medicaid Cap Statute and the 2010
amendnent. The affidavit, “witten [alnpst] a year after passage of
t he [2010] anmendnment and constituting, therefore, no part of the
| egi slative process, is not entitled to consideration as |egislative
hi story” (Matter of Lorie C., 49 Ny2d 161, 169).

Based on our determ nation, we see no need to address
petitioner’s further contentions.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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DEFENDANTS- RESPONDENTS CLYDE BERGEMANN US, | NC., DO NG BUSI NESS AS
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LAW OFFI CES OF DOUGLAS S. COPPOLA, BUFFALO (W LLI AM K. KENNEDY OF
COUNSEL), FOR DEFENDANT- RESPONDENT PATENT CONSTRUCTI ON SYSTENMS.

Appeal from an order of the Suprene Court, Erie County (Joseph R
G ownia, J.), entered Novenber 23, 2010 in a personal injury action
The order denied plaintiff’s notion for partial summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Plaintiff commenced this Labor Law and conmon-| aw
negl i gence acti on seeking damages for injuries he sustained when he
fell froma |adder. Suprene Court properly denied plaintiff’s notion
for partial summary judgnment on liability with respect to the Labor
Law 8 240 (1) claim “A worker injured by a fall froman el evated
worksite must . . . generally prove that the absence of or defect in a
safety device was the proxi mate cause of his or her injuries” (Felker
v Corning Inc., 90 Ny2d 219, 224). Here, while plaintiff submtted
evi dence in support of his notion establishing that the | adder was
al l egedly defective in several respects, he failed to establish that
any of those defects caused himto fall (see generally G ove v Cornel
Univ., 17 NY3d 875; OQzinek v Holiday Val., Inc., 83 AD3d 1414, 1415-
1416; Davis v Brunsw ck, 52 AD3d 1231, 1232).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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PATRI CI A A. DECKER, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

CAROL A. CONDON, BUFFALO, FOR DEFENDANT- APPELLANT.
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Appeal froma judgnent of the Supreme Court, Erie County (Janice
M Rosa, J.), entered February 8, 2011 in a divorce action. The
j udgnment, anong other things, directed plaintiff to pay the sum of
$2, 000 towards defendant’s outstanding |egal bills.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Foll owi ng the settlenent of the parties’ matrinoni al
action but before judgnment was entered, defendant noved for an award
of counsel fees in excess of $19, 000 dollars, contending that she was
entitled to such fees on a quantum nmeruit basis. Suprene Court
granted her notion only to the extent of awardi ng her the sum of
$2,000, and in appeal No. 2 defendant appeals fromthe judgnment
granting her notion in part. W note that in appeal No. 1 defendant
al so appeals fromthe underlying order deciding her notion, but that
order is subsuned in the final judgnent and thus the appeal therefrom
nmust be di sm ssed (see Hughes v Nussbauner, C arke & Vel zy, 140 AD2d
988; Chase Manhattan Bank, N.A. v Roberts & Roberts, Inc., 63 AD2d
566, 567; see also CPLR 5501 [a] [1]).

“ “The award of reasonable counsel fees is a matter within the
sound discretion of the trial court’ ” (Dellafiora v Dellafiora, 54
AD3d 715, 716; see Panek v Panek, 231 AD2d 959), and such awards are
intended “to redress the economc disparity between the noni ed spouse
and the non-noni ed spouse” (O Shea v O Shea, 93 Ny2d 187, 190; see
Matter of WlliamT.M v Lisa A P., 39 AD3d 1172). |In exercising its
di scretion to award such fees, “a court nay consider all of the
ci rcunst ances of a given case, including the financial circunstances
of both parties, the relative nerit of the parties’ positions . . .,
the existence of any dilatory or obstructionist conduct . . ., and
‘the tinme, effort and skill required of counsel’ ” (Bl ake v Bl ake
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[ appeal No. 1], 83 AD3d 1509).

Here, it is undisputed that there was a significant disparity in
the parties’ incones. 1In the years leading up to the parties
di vorce, plaintiff’s annual incone averaged approxi mately $183, 000,
whi | e defendant’s annual incone averaged approxi mately $27,000. In
t he judgnent, however, defendant was awarded mai ntenance in the anount
of $3, 750 per month. Taking maintenance into account, the parties’
annual incones are now approxi nmately $140, 000 and $69, 000,
respectively. Thus, plaintiff has 67% of the parties’ adjusted
conbi ned incone. The total anount of counsel fees billed to defendant
was $31, 646.50, excluding interest, costs and disbursenents. O that
amount, plaintiff has paid $12, 050, including the $2,000 required by
t he judgnent from which defendant appeals. The amount of the counsel
fees incurred by plaintiff is not set forth in the record because
defendant’ s request for counsel fees was filed before Cctober 12,
2010, the effective date for the anendnent to Donestic Relations Law §
237 (a) that requires both parties to a fee application to submt
affidavits setting forth the anount paid in fees to date. If we
assune, however, that plaintiff incurred roughly the sane anmount in
counsel fees as did defendant, and there is no basis in the record
fromwhich to conclude that he paid any | ess, we would thus concl ude
that plaintiff has paid approximately 65% of the total anmount of
counsel fees incurred by both parties, after affording defendant a
one-half credit for the initial retainer paid by plaintiff with
marital funds to his first attorney. That percentage is commensurate
with plaintiff’s pro rata share of the parties’ conbined incone.
Under the circunstances, it cannot be said that the court’s award
constitutes either an abuse or an inprovident exercise of discretion.

Finally, we reject defendant’s contention that a higher award of
counsel fees was warranted due to obstructionist tactics engaged in by
plaintiff that hindered a nore tinely settlenment of the disputed
issues. The trial court stated in its decision that “each party took
difficult positions at different times throughout this litigation. 1In
essence, each party held settlenent of this matter ‘hostage’ to gain
| everage over the other during negotiations.” It thus appears that
the court found the parties to be equally at fault for the prol onged
l[itigation. 1In that regard, we afford great deference to the trial
court, which presided over the case fromits inception and is nore
famliar wwth the parties’ positions during settlenent negotiations.
W therefore cannot agree with defendant that the record clearly
establishes that plaintiff is nore at fault for engaging in
obstructionist tactics that led to increased counsel fees.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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PATRI CI A A. DECKER, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

CAROL A. CONDON, BUFFALO, FOR DEFENDANT- APPELLANT.

PALMER, MJURPHY & TRI PI, BUFFALO ( THOVAS A. PALMER OF COUNSEL), FOR
PLAI NTI1 FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Janice M
Rosa, J.), entered Novenber 26, 2010 in a divorce action. The order,
among other things, directed plaintiff to contribute the sumof $2, 000
t owar ds defendant’s outstanding |egal bills.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Sanme Menorandum as in Decker v Decker ([appeal No. 2] _ AD3d
___[Jan. 31, 2012]).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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UPSTATE NY POAER CORP., AND
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HANCOCK ESTABROCK, LLP, SYRACUSE (HOLLY K. AUSTIN OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

SCHVWERZMANN & W SE, P.C., WATERTOMN (DENNI S G WHELPLEY OF COUNSEL) ,
FOR RESPONDENT- RESPONDENT TOMN OF HOUNSFI ELD PLANNI NG BOARD.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MORGAN A. COSTELLO OF
COUNSEL), FOR RESPONDENT- RESPONDENT NEW YORK STATE DEPARTMENT OF
ENVI RONVENTAL CONSERVATI ON.

YOUNG, SOMMER, WARD, RI TZENBERG, BAKER & MOORE, LLC, ALBANY (JAMES A
MJUSCATO, |1, OF COUNSEL), FOR RESPONDENT- RESPONDENT UPSTATE NY POWER
CORP.

Appeal froma judgnent (denom nated decision judgnment and order)
of the Suprene Court, Jefferson County, (Joseph D. MGuire, J.),
entered August 18, 2010 in a proceeding pursuant to CPLR article 78.
The judgnent, inter alia, dismssed the anended petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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TP 11-01451
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

IN THE MATTER OF ANWATZ HAQUE, PETI Tl ONER,
\% ORDER

JOHN LEMPKE, SUPERI NTENDENT, FIVE PO NTS
CORRECTI ONAL FACI LI' TY AND ALBERT PRACK, DI RECTOR,
SPECI AL HOUSI NG, NEW YORK STATE DEPARTMENT OF
CORRECTI ONAL SERVI CES, RESPONDENTS.

ANWATZ HAQUE, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCH FF OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Seneca County [Dennis F.
Bender, A.J.], entered July 18, 2011) to review a determ nation of
respondents. The determ nation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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TP 11- 01636
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

IN THE MATTER OF DARRYL HARRI S, PETI TI ONER
\% ORDER

W LLI AM HULI HAN, SUPERI NTENDENT, M D- STATE
CORRECTI ONAL FACI LI' TY, RESPONDENT.

DARRYL HARRI'S, PETI TI ONER PRO SE.

ERIC T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprene Court, Oneida County [Anthony F.
Shaheen, J.], entered August 3, 2011) to review a determ nation of
respondent. The determnation found after a Tier Il hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation so appealed fromis
unani nously nodified on the law and the petition is granted in part by
annul ling that part of the determ nation finding that petitioner
violated inmate rule 180.17 (7 NYCRR 270.2 [B] [26] [vii]) and as
nodi fied the determnation is confirmed w thout costs, and respondent
is directed to expunge frompetitioner’s institutional record al
references to the violation of that rule.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

46

TP 11- 01547
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

IN THE MATTER OF ALBERTO RODRI GUEZ, PETI TI ONER,

\% ORDER

BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( NORVAN P. EFFMAN OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (MARTIN A. HOTVET OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Wom ng County [Mark H.
Dadd, A J.], entered July 7, 2011) to review a determ nati on of
respondent. The determ nation found after a Tier IIl hearing that
petitioner had violated an inmate rul e.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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TP 11- 01540
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

IN THE MATTER OF ALAYNA GCDFREY, BY HER PARENT
AND NATURAL GUARDI AN M CHELLE GODFREY,
PETI TI ONER

Vv MEMORANDUM AND ORDER
NIl RAV R SHAH, COWM SSI ONER, NEW YORK STATE

DEPARTMENT OF HEALTH AND PHI LLI P NOSTRAMO
COW SSI ONER' S DESI GNEE, RESPONDENTS.

NEI GHBORHOOD LEGAL SERVI CES, | NC., BUFFALO (DI ANA M STRAUBE OF
COUNSEL), FOR PETI TI ONER.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (KATHLEEN M TREASURE
OF COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Erie County [Joseph R
G ownia, J.], entered June 22, 2011) to review a determ nation of
respondents. The determ nation denied petitioner’s request for a
Bant am St ander standi ng device with options.

It is hereby ORDERED that the determ nation is unani nously
annul l ed on the | aw and facts wi thout costs and the petition is
gr ant ed.

Menmorandum  Petitioner conmmenced this CPLR article 78 proceeding
to chall enge the determ nation nmade followi ng a fair hearing that
deni ed her request seeking approval to purchase a Bantam Stander
standi ng device with options (Bantam. Petitioner is a seven-year-old
Medicaid recipient with nultiple disabilities who is wheel chair-bound
and unable to stand unassisted. The pediatrician and physi cal
t her api st requested approval for the purchase of a Bantam and the
request was denied on the ground that petitioner failed to establish
that the Bantam was the | east costly nedical device that woul d neet
her medi cal needs. Following a fair hearing, the Adm nistrative Law
Judge (ALJ) affirnmed the denial of petitioner’s request.

We agree with petitioner that the request for the Bantam shoul d
have been approved because the Bantamis nedically necessary. As the
i ntended recipient of the Bantam petitioner was “responsible for
establishing that . . . [it was] nedically necessary to prevent,

di agnose, correct or cure a nedical condition and that any specific
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statutory or regulatory requirements for prior approval of the care,
services or supplies [were] net” (18 NYCRR 513.3 [a]). According to
New York State Departnent of Health regul ations, “[n]ecessary to
prevent, diagnose, correct or cure a condition neans that [the]
requested nmedical . . . supplies would: neet the recipient’s nedical
needs; reduce the recipient’s physical or nental disability; restore
the recipient to his or her best possible functional |evel; or inprove
the recipient’s capacity for normal activity” (18 NYCRR 513.1 [c]).
The regul ations further provide that “[n]ecessity to prevent,

di agnose, correct or cure a condition nust be determned in |ight of
the recipient’s specific circunstances and the recipient’s functional
capacity to use or make use of the requested care, services or
supplies and appropriate alternatives” (id.).

At the fair hearing, petitioner established that the Bantam woul d
all ow her to engage in weight bearing, would assist with her refl ux,
bowel and bl adder health, and woul d increase her bone density.
Petitioner also established that there were no |l ess costly
alternatives that woul d provide those precise benefits while al so
enabling petitioner to be transferred safely to and from her
wheel chair. Consequently, petitioner met her burden of establishing
that the Bantam was necessary to restore the recipient to her best
possi bl e functional |evel (see id.). Mreover, the testinony of the
physi cal therapist that petitioner is at risk for being dropped and
injured without the use of the Bantam“is entitled to significant
weight . . . and cannot be outwei ghed solely by the opinions of
non- medi cal personnel or persons not within the sanme nedi cal
prof ession as the ordering or treating practitioner” (18 NYCRR 513.6

[e]). In addition, she testified that the Bantam woul d i ncrease
petitioner’s ability to lead a nore normal life (see 18 NYCRR 513.6
[a] [3] [iv]). [In view of the evidence presented by the parties at

the fair hearing, we cannot agree with the ALJ's determ nation that
the Bantamis not the | east costly device that is nedically necessary
for petitioner. Thus, because the determ nation is not supported by
the requisite substantial evidence, it nust be annulled (see Matter of
Sorrentino v Novello, 295 AD2d 945; Matter of Gartz v Wng, 236 AD2d
890; Matter of Dobson v Perales, 175 AD2d 628; cf. Matter of Coffey v
D Elia, 61 NY2d 645).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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KA 08- 00031
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JASON J. BROOKS, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

MATTHEW D. NAFUS, SCOTTSVI LLE, FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRICT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSSI
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Mnroe County (John
J. Ark, J.), rendered Septenber 27, 2007. The judgnent revoked
defendant’ s sentence of probation and inposed a sentence of
i mprisonment .

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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KA 10-01766
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

MARI O BRACY, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO (ALAN WLLI AMS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (KRISTI M AHLSTROM
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (M chael L
D Amico, J.), rendered May 21, 2010. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree, crimnal possession of a weapon in the third
degree and unl awful possessi on of mari huana.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously nodified on the aw and the facts by vacating the part
convi cting defendant of unlawful possession of marihuana, granting the
omi bus notion insofar as it sought to suppress the mari huana found on
defendant’ s person, and disnmi ssing the third count of the indictnent,
and as nodified the judgnent is affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of crimnal possession of a weapon in the
second degree (Penal Law 8 265.03 [3]), crimnal possession of a
weapon in the third degree (8 265.02 [3]) and unl awful possession of
mari huana (8 221.05). After indictnent, defendant noved, inter alia,
to suppress a | oaded handgun and mari huana that were seized fromhis
person by a police officer. County Court denied the notion, and
def endant pleaded guilty to the indictnent. Defendant’s sole
contention on appeal is that the court erred in denying that part of
hi s omi bus notion seeking to suppress the handgun and mari huana
seized fromhis person. W conclude that the court properly refused
to suppress the handgun that was seized fromthe pocket of defendant’s
pants, but we agree with defendant that the court should have
suppressed the mari huana seized fromthe wai stband of his pants. W
therefore nodify the judgnment accordingly.

W reject defendant’s initial contention that the arresting
of ficer violated his rights by approaching hi mand asking for
identification. According to the testinony presented by the People at
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t he suppression hearing, when the officer approached defendant, he and
anot her man were standing in a street next to an occupi ed parked
vehicle in an area that the officer knew to be subject to violence.

Def endant and the other nan were standing in the street in a nmanner
that forced any passing vehicles to drive around them into the
opposing traffic lane. Thus, “[t]he testinony at the suppression
hearing establishes that the police officer[] had an objective,

credi ble reason for initially approaching defendant and requesting
information fromhinm (People v Hll, 302 AD2d 958, 959, |v denied 100
NY2d 539; see generally People v Holl man, 79 Ny2d 181, 190-193; People
v De Bour, 40 Ny2d 210, 213).

Contrary to defendant’s further contention, the evidence
presented at the suppression hearing establishes that the arresting
of fi cer had reasonabl e suspicion to believe that defendant posed a
threat to her safety at the tine of the frisk. Wen the officer first
asked if the four nmen present, i.e., defendant, the other man outside
the car, and two additional nen inside the car, had identification,
the only person who responded was the person in the driver’s seat of
the car, and his response was nerely that he was not driving. The
of ficer exited her vehicle, stood next to defendant and the other man
outside the car, and again asked if the four nen had identification.
This time no one spoke, but both defendant and the ot her man quickly
reached toward their pockets or the wai stbands of their pants. In
addi tion, both nmen were wearing | ong hooded jackets that covered their
pants bel ow the pockets, and as previously noted the officer was aware
that the area in which the incident occurred was subject to viol ence.
The officer was thus confronted by two nen in proximty to her, both
of whom were reaching for their pockets or the waistbands of their
pants. The officer grabbed the sweatshirts of both nmen, placed one
man in her vehicle, and frisked defendant. The officer therefore was
justified in lifting defendant’s sweatshirt to check for weapons, and
in patting down the outside of defendant’s clothing. While doing so,
the officer felt a hard object that she concluded was a handgun, which
led to the seizure of the | oaded firearmfrom defendant’s pocket.
Based on that evidence, we conclude that the frisk of defendant was a
“constitutionally justified intrusion designed to protect the safety
of the officer[]” (People v Robinson, 278 AD2d 808, 809, |v denied 96
NY2d 787; see People v Mack, 49 AD3d 1291, 1292, |v denied 10 NY3d
866) .

W note that, although the men may have been reaching for their
identification papers in response to the officer’s inquiry, the
of ficer “had a reasonable basis for fearing for [her] safety and was
not required to ‘await the glint of steel’ ” (People v Stokes, 262
AD2d 975, 976, |v denied 93 Ny2d 1028, quoting People v Benjanin, 51
NY2d 267, 271). Moreover, given that the police officer touched a
bul gi ng pocket and felt a hard object that she reasonably feared to be
a weapon, the officer did not act unlawfully in reaching into the
pocket and renoving the object (see People v Davenport, 9 AD3d 316, |v
deni ed 3 Ny3d 705).

W agree with defendant, however, that the court erred in
refusing to suppress the bag of mari huana that the officer renoved
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fromhis wai stband. The information that the officer possessed when
she seized the bag justified only alimted pat frisk to protect her

safety. Indeed, “ ‘[t]he purpose of this limted search is not to

di scover evidence of crinme, but to allow the officer to pursue his [or
her] investigation wthout fear of violence’ ” (Mnnesota v D ckerson,
508 US 366, 373). “Rather, a protective search—pernmtted without a
warrant and on the basis of reasonabl e suspicion |ess than probable
cause—ust be strictly ‘limted to that which is necessary for the

di scovery of weapons which m ght be used to harmthe officer or others
nearby’ " (id.; see People v Cantor, 36 Ny2d 106, 110-111; People v
Lazcano, 66 AD3d 1474, |v denied 13 NY3d 940). Here, to the contrary,
the officer testified that she observed the bag when she lifted
defendant’ s sweatshirt, and she thought that it was a kit used to test
for mari huana. Thus, the officer exceeded the permtted scope of the
search by renoving the bag fromthe suspect’s wai stband to identify
its contents (see People v Dobson, 41 AD3d 496, 497, |v denied 9 NY3d
874). The court’s finding that the officer knew that the bag
cont ai ned mari huana before she renoved it from defendant’s wai st band
is not supported by the evidence at the suppression hearing, including
the testinony of the officer herself.

Finally, insofar as defendant contends that the inproper seizure
of the mari huana requires suppression of the handgun, we reject that
contention. The evidence presented at the suppression hearing
establishes, and the court properly concluded, that the officer found
t he handgun as part of a pat frisk that she conducted for her safety.
Fi ndi ng the bag of mari huana before discovering the handgun neither
el i m nated nor dimnished the safety factors confronting her. Thus,
she was permtted to continue frisking defendant’s clothing, which is
when she di scovered the weapon.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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KA 09-01875
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ADRI ENNE W LLI AM5, DEFENDANT- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRICT ATTORNEY, LOCKPORT ( THOMAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered May 27, 2009. The judgnment convicted
def endant, upon her plea of guilty, of grand larceny in the fourth
degree (two counts).

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmorandum  Def endant appeals from a judgnent convicting her
upon a plea of guilty of two counts of grand larceny in the fourth
degree (Penal Law § 155.30 [1]). Defendant’s challenge to the factual
sufficiency of the plea allocution is enconpassed by her waiver of the
right to appeal (see People v Jorge N.T., 70 AD3d 1456, 1457, |lv
deni ed 14 Ny3d 889), the validity of which she does not contest on
appeal. In any event, defendant’s challenge is al so unpreserved for
our review inasnmuch as she did not nove to withdraw her plea or to
vacate the judgnent of conviction on that ground (see People v Lopez,
71 NY2d 662, 665; People v Morer, 63 AD3d 1590, |v denied 13 NY3d
837). Although the waiver by defendant of the right to appeal does
not enconpass her contention that the plea was not know ngly,
intelligently or voluntarily entered, she failed to preserve that
contention for our review by failing to nove to withdraw the plea or
to vacate the judgnment of conviction on that ground (see People v
Mont anez, 89 AD3d 1409; People v Thomas, 77 AD3d 1325, 1326, |v denied
16 NY3d 800). This case does not fall wthin the rare exception to
the preservation requirenment because the plea colloquy did not
“clearly cast[] significant doubt upon the defendant’s guilt or
otherwse call[] into question the voluntariness of the plea” (Lopez,
71 NY2d at 666). To the extent that defendant’s contention that she
was deni ed effective assistance of counsel survives her guilty plea
and wai ver of the right to appeal (see People v Bryant, 87 AD3d 1270,
1271-1272), we conclude that it is without nmerit (see generally People
v Ford, 86 Ny2d 397, 404; People v Jermain, 56 AD3d 1165, |v denied 11
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NY3d 926). Finally, County Court did not err in failing sua sponte to
order a conpetency hearing (see Bryant, 87 AD3d at 1271-1272; Jernain,
56 AD3d at 1165). W note, however, that the certificate of
conviction incorrectly recites that defendant was convicted of one
count of grand larceny in the fourth degree when she in fact was
convicted of two such counts. The certificate of conviction nust

t heref ore be anended accordingly (see People v Saxton, 32 AD3d 1286).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

51

KA 08-00176
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

VANESSA MCKI NNEY, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER, COVI NGTON & BURLI NG
LLP, NEWYORK CITY (BRIAN D. G NSBERG OF COUNSEL), FOR
DEFENDANT- APPELLANT.

M CHAEL C. CGREEN, DI STRICT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Monroe County
(Francis A Affronti, J.), rendered Novenber 26, 2007. The judgnent
convi cted defendant, upon a jury verdict, of |eaving the scene of a
personal injury incident and failure to obey a traffic control device.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously nodified on the | aw by reducing the conviction of |eaving
the scene of a personal injury incident wthout reporting as a class D
fel ony under Vehicle and Traffic Law 8§ 600 (2) to | eaving the scene of
a personal injury incident without reporting as a class E felony and
by vacating the sentence inposed on count one of the indictnent and
i nposing a sentence of 1la to 4 years on that count and as nodified
the judgnent is affirnmed in accordance with the foll owi ng Menorandum
Def endant appeals froma judgnent convicting her followng a jury
trial of, inter alia, leaving the scene of a personal injury incident
as a class D felony (Vehicle and Traffic Law 8 600 [2] [a]). As
def endant contends, and the People correctly conceded at oral argunent
of this appeal, the indictnment as filed charged defendant with only a
class E fel ony under section 600 (2) (a), for having caused “serious
physical injury” to the victim and thus Supreme Court erred in
granting the People’'s oral notion at trial to anend the indictnent to
allege that the victimdied, thereby raising the offense to a class D
felony (see 8 600 [2] [c]). Because the People proved at trial beyond
a reasonabl e doubt that defendant |eft the scene of a personal injury
incident that resulted in serious physical injury to another person,
we nodi fy the judgnent by reducing the conviction froma class D
felony to a class E felony. Inasnmuch as defendant has al ready served
the maxi mumterm of inprisonnent permtted for the class E fel ony,
there is no need to remt the matter to Suprene Court for resentencing
on count one (see People v Jackson, 269 AD2d 867, |v denied 95 Ny2d
798). Rather, in the interest of judicial econony, we instead further
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nodi fy the judgnment by vacating the sentence inposed on count one and
by inmposing the maxi numall owed for a class E felony, i.e., an
indeterminate termof inprisonnment of 1la to 4 years.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JORGE DENI'S, DEFENDANT- APPELLANT.

THEODORE W STENUF, M NOA, FOR DEFENDANT- APPELLANT.

DONALD H. DODD, DI STRI CT ATTORNEY, OSWEGO (M CHAEL G Cl ANFARANO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Oswego County Court (Walter W
Hafner, Jr., J.), rendered Septenber 30, 2004. The judgnent convicted
def endant, upon a jury verdict, of crinmnal sale of a controlled
substance in the first degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of crimnal sale of a controlled substance in the
first degree (Penal Law 8 220.43 [1]). W reject defendant’s
contention that he was unlawfully arrested in his home w thout an
arrest warrant in violation of Payton v New York (445 US 573), and
that County Court therefore erred in refusing to suppress his
statenments to the police as the fruits of an unlawful arrest. Police
officers were in defendant’s hone pursuant to a valid search warrant
and, “[s]ince the requirenents for a search warrant were satisfied,
there was no constitutional infirmty in the failure of the police to
al so secure an arrest warrant” (People v Lee, 205 AD2d 708, 709, |lv
deni ed 84 NY2d 828; see People v Barfield, 21 AD3d 1396, |v denied 5
NY3d 881; People v Battista, 197 AD2d 486, |v denied 82 Ny2d 891, 83
NY2d 869).

W reject defendant’s further contention that there was
insufficient evidence to corroborate the acconplice’s testinony.
Rat her, the testinony of the acconplice was anply corroborated by,
inter alia, police testinony concerning defendant’s conduct while
under surveillance, the cocaine seized fromthe acconplice’s van, the
| arge anount of cash found in defendant’s hone during the execution of
the search warrant, and defendant’s statenents follow ng his arrest
(see generally CPL 60.22 [1]; People v Reone, 15 NY3d 188, 191-192;
Peopl e v Tayl or, 87 AD3d 1330, |v denied 17 NY3d 956; People v Col e,
68 AD3d 1763, |v denied 14 NY3d 839). Viewing the evidence in |ight
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of the elenents of the crine as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349), and affording the appropriate deference
tothe jury’'s credibility determ nations (see People v Hll, 74 AD3d
1782, |Iv denied 15 Ny3d 805), we reject defendant’s further contention
that the verdict is against the weight of the evidence (see generally
Peopl e v Bl eakl ey, 69 Ny2d 490, 495).

Def endant contends in addition that he was deprived of a fair
trial by prosecutorial msconduct. The record establishes, however,
t hat defendant waived his contention because, near the end of the
prosecutor’s summation, defense counsel consulted with defendant and
expressly declined the court’s offer of a mstrial based on the
prosecutor’s m sconduct (see People v Myers, 87 AD3d 1286, |v denied
__ Ny3d ___ [Dec. 20, 2011]; People v Harris, 74 AD3d 1844, |v denied
15 NY3d 893; see al so People v Santos, 41 AD3d 324, |v denied 9 NY3d
926). Finally, we reject defendant’s contention that he was deni ed
effective assistance of counsel based on defense counsel’s failure to
nove for a mstrial or to accept the court’s sua sponte offer to grant
one. Defendant has failed “ ‘to denonstrate the absence of strategic
or other legitimte explanations’ for [defense] counsel’s alleged
shortcomng[]” in that respect (People v Benevento, 91 Ny2d 708, 712,
guoting People v Rivera, 71 Ny2d 705, 709).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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KA 08-00032
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JASON J. BROOKS, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

MATTHEW D. NAFUS, SCOTTSVI LLE, FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRICT ATTORNEY, ROCHESTER (NI COLE M FANTI GROSSI
OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Mnroe County (John
J. Ark, J.), rendered Septenber 27, 2007. The judgnment convicted
def endant, upon his plea of guilty, of assault in the first degree and
attenpted nurder in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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KA 10- 02010
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DAVI D QUI NONES, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (Frank
P. Ceraci, Jr., A J.), entered August 10, 2010. The order determ ned
that defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum We reject the contention of defendant that Suprene
Court erred in determning that he is a level three risk pursuant to
the Sex O fender Registration Act (Correction Law 8 168 et seq.).

Def endant failed to request a downward departure to a level two risk
and thus he failed to preserve for our review his contention that the
court erred in failing to afford himthat downward departure fromhis
presunptive level three risk (see People v Ratcliff, 53 AD3d 1110, |v
denied 11 NY3d 708). In any event, we conclude that “defendant failed
to present clear and convincing evidence of special circunstances
justifying a downward departure” (People v McDaniel, 27 AD3d 1158,
1159, Iv denied 7 NY3d 703; see People v Cumm ngs, 81 AD3d 1261, Iv
deni ed 16 NY3d 711).

| nsof ar as def endant contends that the court erred in treating
his prior youthful offender adjudication as a conviction pursuant to
risk factor nine in the crimnal history section of the risk
assessnment instrunment (RAI), that contention is without nerit. “As
used [in the crimnal history section of the RAI], the term‘cringe’
i ncludes crimnal convictions, youthful offender adjudications and
juvenil e delinquency findings. The Board [of Exam ners of Sex
O fenders] concluded that these determ nations are reliable indicators
of wrongdoi ng and, therefore, should be considered in assessing an
of fender’s likelihood of reoffense and danger to public safety” (Sex
O fender Registration Act: Risk Assessnent Guidelines and Commentary,
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at 6 [2006]; see People v Wlkins, 77 AD3d 588, |v denied 16 Ny3d 703;
People v Irving, 45 AD3d 1389, 1389-1390, |v denied 10 NY3d 703).

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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KA 10- 02078
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

CHESTER L. DEBI ASO, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPCRT (MARY-JEAN BOAWAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT ( THOMAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Niagara County Court (Matthew J.
Mur phy, 111, J.), rendered Septenber 29, 2010. The judgnment revoked
defendant’ s sentence of probation and inposed a sentence of
i mprisonment .

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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CAF 10-01802
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

IN THE MATTER OF M RANDA F., BRANDY D. AND

NI CCLE D.

------------------------------------------ MVEMORANDUM AND ORDER
CATTARAUGUS COUNTY DEPARTMENT OF SOCI AL

SERVI CES, PETI TI ONER- RESPONDENT;

KEVIN D., RESPONDENT- APPELLANT.

SCHAVON R MORGAN, MACHI AS, FOR RESPONDENT- APPELLANT.
STEPHEN J. RILEY, OLEAN, FOR PETI TI ONER- RESPONDENT.
EMLY A VELLA, ATTORNEY FOR THE CHI LD, SPRI NGVI LLE, FOR M RANDA F.

BERT R DOHL, ATTORNEY FOR THE CHI LDREN, SALAMANCA, FOR BRANDY D. AND
NI CCLE D.

Appeal from a reanended order of the Fam |y Court, Cattaraugus
County (Larry M Hinelein, J.), entered August 19, 2010 in a
proceedi ng pursuant to Famly Court Act article 10. The reanended
order adjudicated the subject children abused.

It is hereby ORDERED t hat the reanended order so appealed fromis
unani nously nodified on the | aw by denying those parts of the notion
with respect to respondent’s two bi ol ogi cal daughters and as nodified
t he reanended order is affirmed without costs, and the matter is
remtted to Fam |y Court, Cattaraugus County, for further proceedings
on the petition with respect to the biological daughters.

Menorandum I n these consolidated abuse proceedi ngs pursuant to
article 10 of the Famly Court Act, respondent father appeals froma
“re-anmended” order granting petitioner’s notion for summary judgnent
and adj udgi ng that the father abused his stepdaughter by having raped
her, and that he derivatively abused his two biol ogi cal daughters. As
a prelimnary nmatter, we reject the contention of the Attorney for the
Child representing the stepdaughter that the appeal should be
di sm ssed insofar as it concerns the stepdaughter based on the
father’s failure to serve that Attorney for the Child with the notice
of appeal. Because the Attorney for the Child representing the
stepdaughter filed a tinely brief and appeared in this Court for oral
argunent of the appeal, we excuse the defect in service “and treat the
appeal as tinely taken pursuant to CPLR 5520 (a)” (Matter of Nicole
J.R v Jason MR, 81 AD3d 1450, 1451, |v denied 17 NY3d 701; see
Dalton v City of Saratoga Springs, 12 AD3d 899, 899-900).



- 2- 56
CAF 10-01802

Wth respect to the nerits, petitioner correctly conceded at oral
argunent on this appeal that Famly Court erred in granting those
parts of the notion with respect to the father’s biol ogical daughters,
i nasmuch as petitioner failed to submt the requisite evidence of
derivative abuse in support of its notion for summary judgnent with
respect to them (see generally Matter of Suzanne RR., 35 AD3d 1012,
1012-1013). Indeed, “evidence of the sexual abuse of one child,
st andi ng al one, does not, ipso facto, establish a prima facie case of
derivative abuse or negl ect against others” (Matter of Amanda LL., 195
AD2d 708, 709), and petitioner set forth in support of its notion only
t hat the stepdaughter was abused and did not otherw se provide
evi dence of derivative abuse. W note in any event that the
bi ol ogi cal daughters are subject to a separate neglect order issued
against the father. W therefore nodify the reanended order
accordi ngly.

W reject the father’s contention, however, that the court erred
in granting the notion with respect to his stepdaughter. Before
petitioner made the instant summary judgnent notion, the father had
been convicted following a jury trial in County Court of, inter alia,
rape in the third degree with respect to his stepdaughter (Penal Law 8§
130.25 [2]). It is well settled that evidence that a parent has been
convi cted of having raped or sexually abused a child is sufficient to
support a finding of abuse of that child within the nmeaning of the
Famly Court Act (see 8§ 1012 [e] [i1i1i]; Matter of Doe, 47 AD3d 283,
285, |v denied 10 Ny3d 709). Although petitioner in support of the
notion failed to submt nonhearsay evidence establishing that the
fat her had been convicted of the rape in question, the judge in Famly
Court who decided the notion was the sanme judge who presided over the
crimnal trial in County Court and thus was able to take judicial
notice that the father had been found guilty of raping the
st epdaughter (see Matter of A R, 309 AD2d 1153).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CAF 10-01814
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

IN THE MATTER OF PATRI CI A ORZECH
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
GARY A. NI KI EL, RESPONDENT- RESPONDENT.

IN THE MATTER OF GARY A. NI KI EL,
PETI TI ONER- RESPONDENT,

Vv

PATRI Cl A ORZECH, RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

KUSTELL LAW GROUP, LLP, BUFFALO (CARL B. KUSTELL OF COUNSEL), FOR
PETI TI ONER- APPELLANT AND RESPONDENT- APPELLANT.

MCCREADY & TODARO, BUFFALO ( MAUREEN A. MCCREADY OF COUNSEL), FOR
RESPONDENT- RESPONDENT AND PETI TI ONER- RESPONDENT.

FRANCI NE E. MODI CA, ATTORNEY FOR THE CHI LD, TONAWANDA, FOR HANNAH G N.

Appeal froman order of the Famly Court, Erie County (Sharon M
Lovallo, A J.), entered August 13, 2010 in a proceeding pursuant to
Fam |y Court Act article 6. The order, inter alia, awarded sol e
custody of the parties’ child to Gary A N kiel.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioner-respondent (hereafter, nother) appeals
fromthe order in appeal No. 1 denying her petition for sole custody
and granting the cross petition of respondent-petitioner (hereafter,
father) for sole custody of the parties’ child. Wth respect to
appeal No. 1, Famly Court properly concluded that there was “ ‘a
sufficient evidentiary show ng of a change in circunstances to require
a hearing on the issue whether the existing custody order should be
nodified ” (Matter of Hughes v Davis, 68 AD3d 1674, 1675). Pursuant
to a prior order incorporating a stipulated custody and access
agreenent, the nother’s residence was designated as the child s
primary residence, and neither parent had primary physical custody.
Not ably, however, “the deterioration of the parties’ relationship and
their inability to coparent render[ed] the existing joint custody
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arrangenment unwor kabl e” (Matter of York v Zullich, 89 AD3d 1447, 1448;
see Matter of Ingersoll v Platt, 72 AD3d 1560, 1561; Matter of

Franci sco v Franci sco, 298 AD2d 925, |Iv denied 99 Ny2d 504). Here,
the record, which included the testinony of three psychol ogi sts,
established that the nother interfered with the father’s relationship
with the child by, inter alia, omtting the father’s nane and cont act

i nformati on on school enrollnment forns, changing the child s

pedi atrician and dentist w thout consulting or informng the father,
permtting her husband to take the child to an activity that was
specifically intended to be included in the father’s tinme with the
child, and denying access to the father so that the child could attend
her paternal grandfather’s birthday cel ebration. The expert testinony
uni formy supports the court’s conclusion that the nother engaged in a

pattern of behavior to exclude the father fromthe child s life. “It
is well settled . . . that [a] concerted effort by one parent to
interfere with the other parent’s contact with the child is so
inimcal to the best interests of the child . . . as to, per se, raise

a strong probability that [the interfering parent] is unfit to act as
custodi al parent” (Matter of Marino v Marino, 90 AD3d 1694,
[internal quotation nmarks omtted]; see Matter of Howden v Keeler, 85
AD3d 1561; Matter of Amanda B. v Anthony B., 13 AD3d 1126, 1127).

We further conclude that, contrary to the nother’s contention,
there is a sound and substantial basis in the record for the court’s
determ nation that an award of sole custody to the father is in the
best interests of the child (see generally Matter of Deborah E.C. v
Shawn K., 63 AD3d 1724, 1725, |v denied 13 NY3d 710; Matter of Jereny
J.A. v Carley A, 48 AD3d 1035). Here, there is anple support in the
record for the court’s conclusion that, as between the two parents,
the father is less likely than the nother to interfere with the other
parent’s relationship with the child.

We dism ss the appeal fromthe order in appeal No. 2. That order
denied the nother’s notion to reopen the proof at the custody hearing
and thus is subsuned in the final custody order in appeal No. 1 (see
CPLR 5501 [a] [1]). On the merits, we reject the nother’s contention
that the court abused its discretion in denying her notion to reopen
the proof at the custody hearing (see generally Matter of Markham v
Comst ock, 38 AD3d 1262, 1263-1264). Finally, we reject the nother’s
contention that the court abused its discretion in denying her notion
for an award of attorney’' s fees (see generally McCarthy v MCart hy,
172 AD2d 1040).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CAF 11-01213
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

IN THE MATTER OF GARY A. NI KI EL,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

PATRI Cl A ORZECH, RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

KUSTELL LAW GROUP, LLP, BUFFALO (CARL B. KUSTELL OF COUNSEL), FOR
RESPONDENT- APPELLANT.

MCCREADY & TODARO, BUFFALO ( MAUREEN A. MCCREADY OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

FRANCI NE E. MODI CA, ATTORNEY FOR THE CHI LD, TONAWANDA, FOR HANNAH G N.

Appeal from an order of the Famly Court, Erie County (Sharon M
Lovallo, A J.), entered July 14, 2010 in a proceeding pursuant to
Fam |y Court Act article 6. The order denied the notion of Patricia
Orzech to reopen trial testinony.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandumas in Matter of Orzech v Nikiel (__ AD3d
[Jan. 31, 2012]).

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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CAF 10-01420
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

IN THE MATTER OF SVETLANA SORCKI NA
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

JOHN MOCDY, RESPONDENT- RESPONDENT.

THOVAS N. MARTI N, ROCHESTER, FOR PETI TI ONER- APPELLANT.
LI ONEL LEE HECTOR, WATERTOMWN, FOR RESPONDENT- RESPONDENT.

RUTHANNE G- SANCHEZ, ATTORNEY FOR THE CHI LD, WATERTOMWN, FOR NI CKOLAI
M

Appeal from an order of the Famly Court, Jefferson County (Kim
H Mrtusewi cz, A J.), entered April 20, 2010 in a proceedi ng pursuant
to Famly Court Act article 6. The order denied the petitions.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Petitioner nother appeals froman order denying her
anended petition seeking nodification of prior orders of custody and
visitation, as well as her petition alleging that the father violated
those orders. Contrary to the contention of the nother, we concl ude
that the record supports the determ nation of Fam |y Court that the
not her “failed to nake the requisite evidentiary showi ng of a change
of circunstances warranting a reexam nation of the existing custody
arrangenent” (Matter of Jackson v Beach, 78 AD3d 1549, 1550 [internal
guotation marks omtted]). Wth respect to the violation petition, we
further conclude that the record is insufficient to establish that the
father wwlfully violated a clear mandate of the prior orders (see
Matter of Maurice H v Charity C, 49 AD3d 1248, 1249).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CAF 10- 02409
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

IN THE MATTER OF SUZALYN E. HOFFMEI ER,
PETI TI ONER- APPELLANT,

\% ORDER

THOMAS BYRNES, RESPONDENT- RESPONDENT.

EM LY KARR- COOK, ELM RA, FOR PETI TI ONER- APPELLANT.

CAROLYN KELLOGG JONAS, ATTORNEY FOR THE CHI LDREN, WELLSVILLE, FOR
CHRI STOPHER B. AND JAYDEN C.

Appeal froman order of the Famly Court, Steuben County (Cerald
J. Alonzo, J.H O), entered Novenber 5, 2010 in a proceedi ng pursuant
to Famly Court Act article 6. The order, anong other things, awarded
| egal and physical custody of the subject children to respondent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated at Fam |y Court.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CAF 11-00222
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

IN THE MATTER OF JUANI TA Al KENS
PETI TI ONER

\% MEMORANDUM AND ORDER
KENNETH MARK NELL, RESPONDENT- RESPONDENT.

ANGELA S., APPELLANT.

KI MBERLY WHI TE WEI SBECK, ATTORNEY FOR THE CHI LD, ROCHESTER, FOR
APPELLANT.

Appeal from an order of the Famly Court, Ontario County
(Frederick G Reed, A J.), entered January 4, 2011 in a proceedi ng
pursuant to Fam |y Court Act article 4. The order denied the petition
seeking a determ nation that respondent is the father of appellant and
an award of child support.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum As we noted when this case was before us on a prior
appeal (Matter of Aikens v Nell, 63 AD3d 1662, revd 15 Ny3d 1),
petitioner nother conmenced this proceedi ng seeking both a
determi nation that respondent is the father of her then-12-year-old
child and an award of child support. W had previously affirnmed an
order denying respondent’s objections to the order of the Support
Magi strate, directing himto pay child support following the entry of
an order of filiation. The issue before the Court of Appeals on the
prior appeal to that Court in A kens was “whether a biol ogical father
may assert an equitable estoppel defense in paternity and child
support proceedings,” and the Court held that, “[u]nder the
ci rcunst ances of this case, where another father figure is present in
the child s Iife, [the biological father] may assert such a clainf
(1d. at 3). The Court of Appeals thus remtted the matter to Famly
Court to conduct a hearing on the nmerits of respondent biol ogical
father’s claimof equitable estoppel and to determ ne the best
interests of the subject child (id. at 6). The Attorney for the Child
now contends on appeal that Famly Court erred in refusing to
determ ne that respondent is the father of the subject child. W
affirm

The Attorney for the Child waived her contention that the court
erred in conducting a Lincoln hearing and in relying upon the
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statenents of the subject child adduced at that hearing, inasnmuch as
the record establishes that the hearing was conducted at her request
(see generally Matter of dime v Cinme, 85 AD3d 1671, 1672; Del ong v
County of Chautauqua [appeal No. 2], 71 AD3d 1580, 1580-1581; Matter
of Janmes Jerone C. v Mary Elizabeth J., 31 AD3d 1184, 1184-1185). In
any event, we conclude that the court did not abuse its discretion in
conducting a Lincoln hearing (see Matter of Lincoln v Lincoln, 24 Ny2d
270, 272-274; Matter of Farnham v Farnham 252 AD2d 675, 677; cf.
Matter of Thillman v Mayer, 85 AD3d 1624, 1625), or in considering the
child s statenments at the Lincoln hearing in determ ning her best
interests (see generally Eschbach v Eschbach, 56 Ny2d 167, 173; Fox v
Fox, 177 AD2d 209, 210; see also Matter of Flood v Flood, 63 AD3d
1197, 1199).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CA 11-01698
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

PETER E. GREVELDING JR , AS EXECUTOR OF THE
ESTATE OF JASON M RHOADES, DECEASED
CLAI MANT- APPELLANT,

\% MEMORANDUM AND ORDER

STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 109855. )

MACKENZI E HUGHES LLP, SYRACUSE (W BRADLEY HUNT OF COUNSEL), FOR
CLAI MANT- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( PAUL GROENVWECEN OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from a judgnment of the Court of Clains (Diane L
Fitzpatrick, J.), entered Novenber 8, 2010 in a wongful death action
The judgnent dismssed the claimafter a trial on liability.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs, the claimis
reinstated, judgnent on liability is granted in favor of claimnt and
the matter is remtted to the Court of Clains for a newtrial on the
i ssues of decedent’s contributory negligence, if any, and danages in
accordance with the follow ng Menorandum C ai mant commenced this
wrongful death action seeking damages for the fatal injuries sustained
by decedent when the vehicle he was driving slid across the roadway
whi | e passing over the Park Street bridge (bridge) on Interstate 81 in
the Gty of Syracuse, struck a snowbank packed agai nst the concrete
barrier guard at the edge of the bridge, and vaulted off the bridge
onto the road below. The evidence presented at trial established that
def endant renoved the snowbank fromthe bridge only after a second
fatal vaulting accident occurred, approximately 36 hours after
decedent’ s accident. According to claimnt, defendant was negli gent
in, inter alia, creating the dangerous condition of the snowbank,
whi ch rendered the concrete barrier guard ineffective, failing to
mai ntain the bridge in a safe condition, failing to warn of that
dangerous condition, and failing to close the bridge in the event that
it could not be nade safe for travelers.

Following the trial, the Court of Clainms determ ned that the
snowbank, which had a hard core and extended above the hi ghway’s
concrete barrier, constituted a dangerous condition and was a
proxi mate cause of decedent’s accident. The court found that
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def endant created the snowbank by its snow pl owi ng nmet hods, but that
it did not thereby create the dangerous condition, which resulted from
“passive accunul ation to an unsafe height and consi stency, or

nonf easance in renoval ,” coupled with the extrene and persi stent

weat her. The court also found that defendant did not have actual or
constructive notice of the dangerous condition and that, even if it
could be deened to have constructive notice, defendant did not have an
opportunity to renmedy the condition. Viewi ng the evidence in the

I ight nost favorable to the prevailing party, we conclude that the
court’s conclusions could not have been reached under any fair
interpretation of the evidence (see generally Matter of Gty of
Syracuse I ndus. Dev. Agency [Alterm Inc.], 20 AD3d 168, 170; Farace v
State of New York, 266 AD2d 870).

Def endant has a duty to naintain its roadways “in a reasonably
safe condition for foreseeable uses, including those uses resulting
froma driver’s negligence or an energency” (Stiuso v City of New
Yor k, 87 Ny2d 889, 891; see Carollo v Town of Colden, 27 AD3d 1077,
1078). That duty includes “an obligation to provide and naintain
adequat e and proper barriers along its highways” (Gonez v New York
State Thruway Auth., 73 Ny2d 724, 725). W conclude that defendant
was negligent in creating the dangerous condition by its snow pl ow ng
met hods. As we determned in Gardner v State of New York (79 AD3d
1635), the case involving the fatal accident on the same bridge that
occurred 36 hours |ater, defendant’s reliance on New York State
Department of Transportation guidelines for snow and ice renoval is
m spl aced. “[T]hose guidelines were ‘evolved w thout adequate study
or | acked reasonable basis’ . . . inasnuch as they provide for the
correction of a dangerous condition, such as a slippery roadway,
before the correction of a deadly condition, such as the snowbank
‘ranp’ at issue” (id. at 1636-1637; see generally Wiss v Fote, 7 Ny2d
579, 589, rearg denied 8 Ny2d 934).

As denonstrated by the evidence presented at trial, vaulting
accidents are rare. Nevertheless, although they are rare, the
evi dence presented at trial also established that certain state
hi ghway bridges are nuch nore susceptible than others to w nter
vaul ting accidents, and it is undisputed that a vaulting accident had
previ ously occurred on the instant bridge 10 years earlier. W
further note that decedent’s accident was the first of two accidents
that occurred on the instant bridge over a single weekend. W thus
concl ude under the circunstances of this case that defendant is liable
for creating the dangerous condition, which was a proxi mate cause of
decedent’ s accident. However, we reject claimant’s further contention
that there is no evidence that decedent was negligent or that his
negl i gence was a proxi mate cause of the accident. W therefore
reverse the judgnent, reinstate the claim conclude as a matter of |aw
t hat defendant was negligent and that its negligence was a proxi mate
cause of decedent’s accident, and remt the matter to the Court of
Clains for a newtrial on the issues of decedent’s alleged
contributory negligence and damages, to be apportioned in the event
that contributory negligence on the part of decedent is found (see
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CPLR 1411).

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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CA 11-01464
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

ELI ZABETH ALDEN, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER
BRI NDI SI, MJURAD, BRI NDI SI, PEARLMAN, JULI AN

AND PERTZ (“THE PEOPLE S LAWER'),
DEFENDANT - RESPONDENT.

ELI ZABETH ALDEN, PLAI NTI FF- APPELLANT PRO SE

BRI NDI SI, MJURAD, BRI NDI SI, PEARLMAN, JULI AN & PERTZ, LLP, UTICA
(RI CHARD PERTZ OF COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order and judgnment (one paper) of the Suprene
Court, Oneida County (Samuel D. Hester, J.), entered April 6, 2011 in
a legal malpractice action. The order and judgnent granted the notion
of defendant to dism ss the conplaint pursuant to CPLR 3211 (a) (7)
and di sm ssed the conpl aint.

It is hereby ORDERED that the order and judgnent so appeal ed from
is unani nously affirmed w thout costs.

Menorandum  Suprenme Court properly granted defendant’s notion to
di sm ss the conplaint pursuant to CPLR 3211 (a) (7) in this |lega
mal practice action. Accepting as true the facts set forth in the
conpl aint and according plaintiff the benefit of all favorable
i nferences arising therefrom as we nust in the context of the instant
notion (see generally Leon v Martinez, 84 Ny2d 83, 87-88), we concl ude
that the conplaint fails to plead a cognizable theory for | egal
mal practi ce because it does not permt the inference that any all eged
negl i gence by defendant was a proximate cause of plaintiff’s damages
(see Pyne v Block & Assoc., 305 AD2d 213). The proxi mate cause of any
damages sustained by plaintiff was not the alleged | egal mal practice
of defendant but, rather, the proximate cause of plaintiff’s danmages
was either “the intervening and superseding failure” of plaintiff to
retain successor counsel in a tinely manner or the failure of
successor counsel to commence a tinely nedical mal practice action on
plaintiff’s behalf (Pyne, 305 AD2d 213). Indeed, we note that the
record establishes that defendant afforded plaintiff and her successor
counsel “sufficient time and opportunity to adequately protect
plaintiff’'s rights” (Somma v Dansker & Asprononte Assoc., 44 AD3d 376
377; see Maksim ak v Schwartzapfel Novick Truhowsky Marcus, P.C., 82
AD3d 652; Katz v Herzfeld & Rubin, P.C., 48 AD3d 640, 641; cf. Wlk v
Lewis & Lewis, P.C., 75 AD3d 1063, 1066-1067). W have revi ewed
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plaintiff’s remaining contentions and conclude that they are either
unpreserved for our review or they are without merit.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

65

CA 11-01757
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.

ABDULLA ALGHEI N, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

UTI CA FI RST | NSURANCE COMPANY,
DEFENDANT- RESPONDENT.

GUSTAVE J. DETRAGLIA, JR, UTICA (M CHELLE E. DETRAGLI A OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

FARBER BROCKS & ZANE L.L.P., M NEOLA (SHERRI N. PAVLOFF OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Oneida County
(Bernadette T. Cark, J.), entered Decenber 3, 2010 in a breach of
contract action. The order, insofar as appealed from granted the
nmoti on of defendant for summary judgnent and di sm ssed the conplaint.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani mously reversed on the | aw wi thout costs, defendant’s notion is
deni ed and the conplaint is reinstated.

Mermorandum  Plaintiff commenced this breach of contract action,
al I egi ng that defendant breached its insurance contract with plaintiff
by failing to provide coverage for losses froma fire at plaintiff’s
pl ace of business. Defendant noved for summary judgment di sm ssing
the conplaint, and plaintiff cross-noved for summary judgnent and an
i nquest on damages. Supreme Court granted the notion and denied the
cross notion, but on appeal plaintiff contends only that the court
erred in granting the notion and does not contend that his cross
notion shoul d have been granted. W agree with plaintiff that the
court erred in granting defendant’s notion.

In order to neet its initial burden on the notion, defendant was
required to “establish[ ] as a matter of |law that the exclusion
upon whi ch defendant relied unanbi guously applied to plaintiff’s Ioss”
(Gavino v Allstate Ins. Co., 73 AD3d 1447, 1448, |v denied 15 NY3d
705). Here, although defendant relied upon an exclusion that
permtted it to deny coverage in the event that plaintiff failed to
mai ntain a central station fire alarm defendant failed to submt
evi dence establishing that plaintiff did not have such an alarm at the
time of the loss. Defendant’s contention that the deposition
testinmony of plaintiff established that there was no such alarmis
wi thout nmerit, inasnmuch as plaintiff was not questioned with respect
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to the existence of such an alarm nor did he otherw se testify about
one. We thus conclude that defendant failed to neet its initial
burden of establishing its entitlenment to judgnment as a matter of |aw
(see generally Zuckerman v City of New York, 49 Ny2d 557, 562).
“Failure [of the noving party] to nake [a] prima facie show ng
requires a denial of the notion, regardless of the sufficiency of the
opposi ng papers” (Alvarez v Prospect Hosp., 68 Ny2d 320, 324).

In light of our determ nation, we need not address plaintiff’s
remai ni ng contentions.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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EDWARD MAKARCHUK, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

LEVITT & GORDON, ESQS., NEW HARTFORD (DEAN L. GORDON COF COUNSEL), FOR
DEFENDANT- APPELLANT.

Appeal from a judgnment of the Suprene Court, Oneida County
(Samuel D. Hester, J.), entered Cctober 27, 2010. The judgnent
awarded plaintiff the sumof $53,869.16 plus interest against
def endant .

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the | aw by vacating that part awarding
plaintiff the sum of $9,494.43 plus prejudgnment interest thereon and
as nodified the judgnment is affirmed w thout costs.

Menmor andum  As we noted when this case previously was before us
on appeal (Mkarchuk v Makarchuk, 59 AD3d 1094), plaintiff commenced
this action in 2006 seeking to enforce defendant’s obligation to pay
carrying costs, i.e., taxes, insurance, and nost of the naintenance
costs, on the marital residence pursuant to a separation agreenent
(agreenent) executed by the parties in 1970. The agreenent provided
that it would “survive any decree of divorce . . . [and woul d] not
nmerge in[ ] nor be superseded by any divorce decree or judgnment.” As
we further noted, the decree of divorce entered in 1971 expressly
i ncorporated the agreenent but did not contain a nonnerger clause.
The decree was nodified in 1975 by Suprenme Court (John R Tenney, J.),
who ordered that defendant was no | onger responsible for paying the
carrying costs on the marital residence (hereafter, 1975 order). On
the prior appeal, we agreed with plaintiff that Supreme Court (Robert
F. Julian, J.) erred in granting that part of defendant’s notion
seeking to disnmiss the conplaint for breach of contract, concluding
that “plaintiff retained the right to enforce the agreenent
notwi t hstandi ng the 1975 order nodi fying the decree” (id. at 1095).
We therefore reversed the order, denied the notion in its entirety,
and reinstated the conpl aint.

After the conplaint was reinstated, defendant noved by order to
show cause to find plaintiff in contenpt for “violating the terns and
conditions of [the 1975 order] by seeking to conpel [hin] to pay
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exactly the expenses which were excused by [that order].” Defendant
further sought “to enforce” the 1975 order, thereby precluding
plaintiff’s breach of contract action. Suprenme Court (Sanuel D.
Hester, J.) reserved decision and, after a nonjury trial, denied
defendant’s application to hold plaintiff in contenpt and awarded
plaintiff the sum of $53,869.16 in danages plus interest. |n appeal
No. 1, defendant appeals fromthe judgnent enforcing his obligation to
pay carrying costs on the marital residence pursuant to the parties’
agreenent and awardi ng danages to plaintiff in the amount of such
costs, plus prejudgnment interest, costs and di sbursenents. |In appeal
No. 2, defendant appeals fromthe order that, inter alia, denied his
application to hold plaintiff in contenpt.

Addressing first the order in appeal No. 2, we reject defendant’s
contention that the court erred in refusing to hold plaintiff in
contenpt of the 1975 order for the same reasons we articul ated on the
prior appeal, which constitutes the | aw of the case (see generally
Johnson v Optonmetrix, Inc., 85 AD3d 1542, 1544, |v denied 17 NY3d
710). As we previously noted, “[i]t is well settled that ‘[a]
separation agreenent that is incorporated into but not merged with a
di vorce decree is an independent contract binding on the parties
unl ess i npeached or chall enged for sone cause recogni zed by law ~
(Makar chuk, 59 AD3d at 1094, quoting Merl v Merl, 67 Ny2d 359, 362).
Were, as here, a separation agreenent is incorporated but not merged
in a divorce decree, “a change in the divorce decree cannot nodify the
separation agreenent absent a clear expression by the parties of such
an intent” (Kleila v Kleila, 50 Ny2d 277, 283), and no such intent was
expressed here (Makarchuck, 59 AD3d at 1094-1095). Plaintiff thus
retained the right to enforce the agreenent with respect to the
carrying costs by way of a plenary action for breach of contract (see
Makar chuk, 59 AD3d at 1094-1095; see also Kleila, 50 Ny2d at 283).
Contrary to defendant’s further contention, we conclude that the
judgnent in appeal No. 1 does not violate the 1975 order because the
j udgnment enforces the terms of the agreenent, which was not nodified
by the 1975 order.

Wth respect to appeal No. 1, we reject defendant’s contention
that plaintiff breached the agreenment by “entertai ning mal es” and that
such breach excused his failure to pay the carrying costs on the
marital residence. Initially, we agree with the court that
defendant’ s contention that he was excused from his obligations under
t he agreenment based on that alleged breach by plaintiff “is
essentially a claimbased on a breach of contract, which occurred in
1975 and thus is barred by the six year statute of limtations” (see
generally CPLR 213 [2]). In any event, we |ikewi se agree with the
court that defendant failed to establish by a preponderance of the
evi dence that plaintiff breached the agreenment by “entertaining nmales”
(see Fanbso v Fanpbso, 267 AD2d 274, 274-275; Lefkon v Drubin, 143 AD2d
400, Iv dism ssed 74 Ny2d 791, |v denied 74 NY2d 612; see generally
G aev v Graev, 11 NY3d 262).

W agree with defendant, however, that the court erred in
appl yi ng tenancy-in-comon principles to the agreenent, and thus erred
in awarding plaintiff one half of the mmintenance costs. Upon entry
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of the divorce decree, the parties’ tenancy by the entirety in the
marital residence converted to a tenancy in common as a matter of |aw
(see Gol dnman v Gol dman, 95 Ny2d 120, 122; Kahn v Kahn, 43 Ny2d 203,

207). “The distinguishing feature of [a tenancy-in-comon] is the
right of each cotenant to use and enjoy the entire property as would a
sole owner . . . whether or not they are in actual possession of the

prem ses” (Butler v Rafferty, 100 Ny2d 265, 269). Generally,

“[a] bsent an ouster, tenants-in-conmmon equally bear the costs incurred
in maintaining the property” (Degliuomni v Degliuomni, 45 AD3d 626,
629; see McIntosh v Mclntosh, 58 AD3d 814, 814-815). However, the
general rules governing tenancies-in-comon “ ‘wll not control where
there is a contrary agreement’ ” (Butler, 100 Ny2d at 270). Here, the
agreenent in question in fact departed fromthe general rules
governi ng tenanci es-i n-conmon by granting plaintiff exclusive use of
the marital residence, except for storage in the garage and basenent,
and by directing defendant to be solely responsible for maintenance
costs, with the exception of “grass cutting and snow renoval” as wel |
as “fuel and utilities.” Thus, the court erred in awarding plaintiff
$9, 494. 43, representing one half of the naintenance costs, and we
therefore nodify the judgnment in appeal No. 1 accordingly.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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EDWARD MAKARCHUK, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

LEVITT & GORDON, ESQS., NEW HARTFORD (DEAN L. GORDON COF COUNSEL), FOR
DEFENDANT- APPELLANT.

Appeal from an order of the Suprene Court, Oneida County (Sanuel
D. Hester, J.), entered Decenber 21, 2010. The order, anobng other
t hi ngs, denied defendant’s application to hold plaintiff in wllful
cont enpt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Same Menorandum as in Makarchuk v Makarchuk ([appeal No. 1]
AD3d ___ [Jan. 31, 2012]).

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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IN THE MATTER OF MARQUEZ MACK
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

TI MOTHY HOMRD, IN H' S OFFI CI AL CAPACI TY AS
SHERI FF OF ERI E COUNTY, MARK N. W PPERMAN, I N
H S OFFI Cl AL CAPACI TY AS UNDERSHERI FF OF ERI E
COUNTY, AND CHERYL GREEN, ESQ., |IN HER OFFI Cl AL
CAPACI TY AS ERI E COUNTY ATTORNEY,

RESPONDENTS- RESPONDENTS.

LIPSITZ & PONTERI O, LLC, BUFFALO (JOHN NED LIPSI TZ OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

JEREMY A. COLBY, COUNTY ATTORNEY, BUFFALO (JEREMY TOTH OF COUNSEL),
FOR RESPONDENTS- RESPONDENTS.

COREY STOUGHTON, NEW YORK CI TY, FOR NEW YCORK Cl VIL LI BERTIES UNI ON
FOUNDATI ON, AM CUS CURI AE.

Appeal from a judgment (denom nated order and judgnent) of the
Suprene Court, Erie County (Frederick J. Marshall, J.), entered
February 3, 2011 in a proceeding pursuant to CPLR article 78. The
judgnment, inter alia, denied the petition to conpel the rel ease of
certain video records.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the |law by granting the petition to the extent
of directing respondents forthwith to provide petitioner with that
portion of the videotape entitled “Annex B Prison B 26,” depicting his
detention in Court Hold #2, and as nodified the judgnent is affirnmed
wi t hout costs.

Menorandum Petitioner, an inmate at a correctional facility,
commenced this CPLR article 78 proceedi ng seeking to conpel
respondents to conply with his request pursuant to the Freedom of
Information Law ([FO L] Public Oficers Law art 6) for a copy of a
vi deot ape taken of Court Hold #2 in the Erie County Hol ding Center on
a specified date. The videotape depicts an altercati on between
petitioner and several deputy sheriffs in that Court Hold, which is a
small cell used to detain inmtes tenporarily on their way to and from
court. W note at the outset that petitioner has abandoned his
request in the petition for disclosure of various other videotapes
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fromthe Holding Center depicting petitioner before he entered Court
Hol d #2 (see Ciesinski v Town of Aurora, 202 AD2d 984).

We agree with petitioner that Suprenme Court erred in denying that
part of the petition with respect to the videotape from Court Hold #2,
and we therefore nodify the judgnent accordingly. Contrary to the
court’s determ nation, the videotape is not exenpt from disclosure
pursuant to Public Oficers Law 8 87 (2) (f), inasnmuch as respondents
failed to neet their burden of denonstrating that the rel ease of the
vi deot ape could “endanger the |life or safety of any person.”
Respondents’ contention that the videotape denonstrates the manner in
whi ch an inmate can create a disturbance that draws deputies away from
their transport duties and thereby ties up manpower is inproperly
based sol ely upon specul ati on, because it is not apparent fromthe
video that the three officers involved in the altercation with
petitioner were drawn away fromother duties to help quell the
di sturbance. In addition, the possibility that an inmate di sturbance
mght result in a redistribution of correctional manpower is obvious.
As in Matter of Buffal o Broadcasting Co. v New York State Dept. of
Correctional Servs. (174 AD2d 212, 215, |v denied 79 Ny2d 759),
anot her FO L case involving video recordings froma correctional
facility, “the depictions [at issue] were of scenes w tnessed by the
general prison population and . . . the techni ques, weapons and
equi pnent used by correction officers and officials as shown on the
tapes were not only observable by the inmates but conpletely
conventional in nature.”

Respondents’ reliance on Matter of Lonski v Kelly (149 AD2d 977)

is msplaced. 1In Lonski, the videotape at issue depicted an inmate’s
transfer to the special housing unit at a correctional facility,
rather than nmerely the interior of a single cell in a holding center.

We determned that it was exenpt from disclosure under Public Oficers
Law 8§ 87 (2) (f) because the videotape reveal ed “t he geographi cal

| ayout of [the] special housing unit and disclose[d] the identities of
i nmates and officers who occup[ied] that portion of the prison” (id.

at 978). Here, because the videotape depicts only the inside of a
single cell, the videotape reveals no information about the
geographi cal layout of the Holding Center.

W t hus conclude that respondents nust provide petitioner with a
copy of the videotape entitled “Annex B Prison B 26,” show ng the
altercation in Court Hold #2. W further conclude, however, that
petitioner is not entitled to an award of attorney’ s fees pursuant to
Public O ficers Law 8 89 (4) (c). Even assum ng, arguendo, that
respondents had “no reasonabl e basis” for failing to disclose the
vi deotape (8 89 [4] [c] [i]), it cannot be said that petitioner
“substantially prevailed” in this proceeding i nasnuch as he
established his entitlenent to only one of the nunerous videotapes
requested in the petition (8 89 [4] [c]).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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NATI ONW DE | NSURANCE AND NATI ONW DE FI RE
| NSURANCE COMPANY, DEFENDANTS- RESPONDENTS.

LAW OFFI CE OF RONALD J. PASSERO, ROCHESTER ( RONALD J. PASSERO OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

LAW COFFI CES OF EPSTEI N, G ALLEONARDO & HARTFORD, GETZVILLE (JENN FER
V. SCHI FFMACHER OF COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (Matthew
A. Rosenbaum J.), entered February 2, 2011 in a declaratory judgnent
action. The order, anong other things, granted defendants’ cross
nmotion for dismssal and summary judgnent.

Now, upon reading and filing the stipulation discontinuing action
signed by the attorneys for the parties on January 18 and 20, 2012,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

70

CA 11-01679
PRESENT: SM TH, J.P., PERADOTTO, LINDLEY, SCONIERS, AND GORSKI, JJ.
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HERBERT E. WLLI'S, DEFENDANT- APPELLANT.

JUSTIN S. WHI TE, WLLI AVSVI LLE, FOR DEFENDANT- APPELLANT.

R THOVAS BURGASSER, PLLC, NORTH TONAWANDA ( HELENE DI PASQUALE OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Frederick
J. Marshall, J.), entered March 23, 2011. The order, anong ot her
t hi ngs, denied defendant’s application to vacate a default judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs for reasons stated at Suprene
Court.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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JOHN KELLEY, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO ( BARBARA J. DAVIES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (M chael F
Pietruszka, J.), rendered July 9, 2009. The judgnment convicted
def endant, upon a nonjury verdict, of burglary in the third degree and
crimnal mschief in the fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnent convicting him after a
nonjury trial, of burglary in the third degree (Penal Law 8§ 140. 20)
and crimnal mschief in the fourth degree (8 145.00 [1]), defendant
contends that County Court erred in refusing to suppress his
statenents to the police because, inter alia, he was subjected to
custodi al interrogation and thus Mranda warnings were required. W
reject that contention. In determ ning whether a defendant was in
custody for Mranda purposes, “[t]he test is not what the defendant
t hought, but rather what a reasonable [person], innocent of any crine,
woul d have thought had he [or she] been in the defendant’s position”
(People v Yukl, 25 Ny2d 585, 589, cert denied 400 US 851). “[T]he
court ‘should consider: (1) the anobunt of tine the defendant spent
with the police, (2) whether his freedomof action was restricted in
any significant manner, (3) the |ocation and atnosphere in which the
def endant was questioned, (4) the degree of cooperation exhibited by
t he defendant, (5) whether he was apprised of his constitutional
rights, and (6) whether the questioning was investigatory or
accusatory in nature’ ” (People v Lunderman, 19 AD3d 1067, 1068- 1069,
v denied 5 NY3d 830). In addition, “[t]he determ nation of a
suppression court nust be accorded great weight ‘because of its
ability to observe and assess the credibility of the w tnesses[,] and
its findings should not be disturbed unless clearly erroneous’ ”
(Peopl e v Jones, 9 AD3d 837, 838-839, |v denied 3 NY3d 708, 4 NY3d
745) .
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Here, defendant was questioned for a maxi mumof 20 mnutes in his
sister’s honme, rather than at a police station, and there is no
evidence indicating that his freedom of novenent was restricted in any
way. |Indeed, the evidence at the suppression hearing established that
def endant was noving around within the room and changed his shirt
while the police spoke wwth him and that his brother and sister were
present in the sanme roomduring the questioning. “Although the
guestioning . . . may have been accusatory, that fact al one did not
render the interrogation custodial in nature” (People v Davis, 48 AD3d
1086, 1087, |v denied 10 NY3d 861; see generally Lundernman, 19 AD3d at
1068-1069). Consequently, the court properly concluded that defendant
was not in custody for Mranda purposes. W have consi dered
defendant’s remai ning contention with respect to the suppression
ruling and conclude that it is without merit.

Def endant failed to nove for a trial order of dism ssal, and thus
he failed to preserve for our review his further contention that the
conviction is not supported by legally sufficient evidence (see People
v Hawkins, 11 NY3d 484, 492; People v Gray, 86 Ny2d 10, 19). In any
event, that contention |acks nerit (see generally People v Bl eakl ey,
69 NY2d 490, 495). Viewing the evidence in light of the el enents of
the crimes in this nonjury trial (see People v Danielson, 9 NY3d 342,
349), we reject defendant’s contention that the verdict is against the
wei ght of the evidence (see generally Bl eakley, 69 NY2d at 495).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

120

KA 10-01778
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONIERS, AND GORSKI, JJ.
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CHAZ D. FRAZI ER, DEFENDANT- APPELLANT.

LI NDA M CAWPBELL, SYRACUSE, FOR DEFENDANT- APPELLANT.

DAVID W FOLEY, DI STRI CT ATTORNEY, MAYVILLE (LAURI E M BECKERNI CK OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Chautauqua County Court (John T.
Ward, J.), rendered July 26, 2010. The judgnent convicted defendant,
upon his plea of guilty, of manslaughter in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of manslaughter in the first degree (Penal Law 8§ 125.20
[1]), defendant contends that County Court erred in sentencing him
wi t hout the benefit of an adequate presentence report. Defendant
failed to preserve that contention for our review (see People v
Pormal es, 37 AD3d 1098, |v denied 8 NY3d 949; People v D az, 26 AD3d
768). In any event, it is without merit (see People v Harrington, 3
AD3d 737, 739; see al so People v Rudduck, 85 AD3d 1557, |Iv denied 17
NY3d 861). The sentence is not unduly harsh or severe.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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LEEANN B. MACARTHUR, DEFENDANT- APPELLANT.

CHRI STINE M COOK, SYRACUSE, FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRICT ATTORNEY, CANANDAI GUA ( HEATHER A. PARKER
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (Craig J.
Doran, J.), rendered March 30, 2009. The judgnment convicted
def endant, upon her plea of guilty, of burglary in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed (see People v H dal go, 91 Ny2d 733, 737).

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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IN THE MATTER OF W LLI AM EDWARDS, PETI TI ONER,
\% ORDER

BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( NORVAN P. EFFMAN OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (FRANK K. WALSH OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Wom ng County [Mark H.
Dadd, A J.], entered August 11, 2011) to review a determ nati on of
respondent. The determ nation found after a Tier IlIl hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disn ssed.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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CAF 10-02395
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND GORSKI, JJ.

IN THE MATTER OF GERALD G, JR, AND
SYLVANNA G

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, VEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

ORENA G, RESPONDENT- APPELLANT.

CHARLES J. GREENBERG BUFFALO, FOR RESPONDENT- APPELLANT.

JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.

DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF
BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR GERALD
G, JR

MARY ANNE CONNELL, ATTORNEY FOR THE CHI LD, BUFFALO, FOR SYLVANNA G

Appeal from an order of the Famly Court, Erie County (Patricia
A Maxwell, J.), entered Septenber 23, 2010 in a proceedi ng pursuant
to Social Services Law 8 384-b. The order, anong other things,
term nated respondent’s parental rights with respect to the subject
children

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals froman order that, inter
alia, termnated her parental rights with respect to two of her
children. Contrary to the nother’s contention, “[p]etitioner net its
initial burden of establishing by clear and convi nci ng evi dence that
it made the requisite diligent efforts to encourage and strengthen the
[mother’s] relationship with the child[ren]” (Matter of Rachael N., 70
AD3d 1374, |v denied 15 NY3d 708; see Matter of Geoffrey N., 16 AD3d
1167). Petitioner was not required to ensure that the nother
succeeded in overcom ng her obstacles but, rather, the nother was
required to assune sone responsibility in dealing with those
chal l enges (see Matter of La Derrick J.W, 85 AD3d 1600, 1601, I|v
denied 17 NY3d 709; Matter of Waytnei B., 77 AD3d 1340). Here, the
record establishes that the nother was unable to keep her house cl ean,
to budget properly or to parent the children properly. Indeed, during
the three years in which the proceedi ng was pendi ng, the nother never
progressed beyond supervised visitation with the children. Further,

t he expert psychol ogists for both petitioner and the nother testified
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that the nother was not yet able to assunme parenting duties for the
children. Although the nother attended parenting and donestic

vi ol ence cl asses, the evidence establishing that she was
“inconsistently applying the know edge and benefits she obtai ned from
the services provided[ and] arguing with various service providers and
prof essional s” sufficiently supported a finding that she failed to
articulate a realistic plan for the children’s return to her care
(Matter of Douglas H., 1 AD3d 824, 825, |v denied 2 NY3d 701; see
Matter of Elijah NN., 20 AD3d 728, 730). Thus, the evidence in the
record establishes that the nother failed to “plan for the future of
the child[ren], although physically and financially able to do so”
(Social Services Law 8 384-b [7] [a]; see Famly C Act 8§ 611).

W reject the nother’s further contention that term nating her
parental rights was not in the best interests of the children. Upon a
finding of permanent neglect, “[a]n order of disposition shall be made
. . . solely on the basis of the best interests of the child, and
there shall be no presunption that such interests will be pronoted by
any particular disposition” (Famly C Act 8 631). The record
est abl i shes that the subject children had been in petitioner’s care
for approximately four years when the order on appeal was entered, and
that they were thriving in their foster home. 1In contrast, the record
est abl i shes that, when the children were renoved fromthe nother’s
care, the son was often nervous and uncontrollable, and the daughter
was experiencing a physical failure to grow Contrary to the
contention of the nother, “ ‘[t]he progress nmade by [her] in the
nont hs precedi ng the dispositional determi nation was not sufficient to
warrant any further prolongation of the child[ren]’s unsettl ed
famlial status’ ” (Matter of Roystar T., 72 AD3d 1569, 1569, Iv
denied 15 NY3d 707). Finally, we reject the nother’s further
contention that Fam |y Court abused its discretion in denying her
request for a suspended judgnment (see Matter of Arella D.P.-D., 35
AD3d 1222, |v denied 8 NY3d 809).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CAF 11-01019
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND GORSKI, JJ.

| N THE MATTER OF NI CHOLAS R Y.,

RESPONDENT- APPEL LANT.

--------------------------------- MEMORANDUM AND ORDER
JOANNE Y., PETI TI ONER- RESPONDENT.

ARDETH L. HOUDE, ATTORNEY FOR THE CHI LD, ROCHESTER, FOR
RESPONDENT- APPELLANT.

Appeal from an order of the Famly Court, Livingston County
(Dennis S. Cohen, J.), entered April 4, 2011 in a proceedi ng pursuant
to Famly Court Act article 7. The order, anong other things,
adj udged that respondent is a person in need of supervision.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the |aw wi thout costs, the notion is granted
and the petition is dism ssed.

Menorandum  Respondent appeals from an order adjudicating hima
person in need of supervision and placing himon probation for one
year. W agree with respondent that Famly Court erred in denying his
nmotion to dismss the petition. 1In a report attached to the petition,
representatives of the Livingston County Probation Departnent (LCPD)
the | ead agency pursuant to Family Court Act 8§ 735 (a), nerely stated
in a conclusory fashion that the LCPD provided the requisite diversion
services to respondent and his famly prior to the filing of the
petition. Thus, the petition failed to denonstrate that the LCPD had
“exert[ed] what the statute refers to as docunented diligent attenpts
to avoid the necessity of filing a petition” (Matter of Janmes L
[ appeal No. 2], 74 AD3d 1775, 1775 [internal quotation marks omtted];
see 8§ 735 [b], [d]; Matter of Leslie H v Carol MD., 47 AD3d 716).

“ ‘[Tlhe failure to conply with such substantive statutory
requi rements constitutes a nonwai vable jurisdictional defect’
requiring dismssal of the petition” (Janes L., 74 AD3d at 1776).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CAF 10- 00359
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND GORSKI, JJ.

IN THE MATTER OF CARRI E JO YAMONACO,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

DENNI S FEY, RESPONDENT- APPELLANT.

CHARLES J. GREENBERG BUFFALO, FOR RESPONDENT- APPELLANT.

Appeal from an order of the Fam |y Court, Livingston County
(Robert B. Wggins, J.), entered January 20, 2010 in a proceeding
pursuant to Famly Court Act article 4. The order, anong other
t hi ngs, adjudged that respondent wllfully violated an order to pay
child support and incarcerated respondent for a period of six nonths.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent father appeals froman order confirm ng
t he Support Magistrate’s determ nation that he wllfully violated a
prior order to pay child support with respect to the parties’ child
and sentencing himto a termof six nonths in jail. W affirm It is
wel |l settled that a parent is presuned to be able to support his or
her m nor children (see Famly C Act 8§ 437; Matter of Christine L.M
v Wodek K., 45 AD3d 1452). A “failure to pay support as ordered
itself constitutes ‘prima facie evidence of a willful violation .o
[and] establishes [the] petitioner’s direct case of willful violation,
shifting to [the] respondent the burden of going forward” (Matter of
Powers v Powers, 86 NY2d 63, 69). To neet that burden, the respondent
must “of fer sone conpetent, credible evidence of his [or her]
inability to make the required paynents” (id. at 70-71). 1In the event
that the respondent “testifie[s] that he [or she] was unable to neet
[the] support obligation because physical [or nental] disabilities
interfered with his [or her] ability to maintain enpl oynent, [the
respondent nust] offer conpetent nedical evidence to substantiate that
testinmony” (Matter of Fogg v Stoll, 26 AD3d 810, 810-811; see Matter
of Greene v Hol nes, 31 AD3d 760, 762). Such evidence nust establish
that the condition “affected [his or] her ability to work” (Matter of
Lewws v Cross, 72 AD3d 1228, 1230).

Great deference should be given to the determ nation of the
Support Magistrate (see Matter of Manocchio v Manocchio, 16 AD3d 1126,
1128). Here, petitioner nother established that the father willfully
violated the prior order by denonstrating that the father had not nade
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the required child support paynents. The father failed to neet his
burden to present sufficient evidence of his inability to nmake such

paynments, inasnmuch as he failed to offer conpetent nedical evidence to
substantiate that claim

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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CAF 11-00591
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND GORSKI, JJ.

IN THE MATTER OF RI CARDO L. SM TH,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

TEEOHMBAYE S. | NCE, RESPONDENT- APPELLANT.

KELLY M CORBETT, FAYETTEVILLE, FOR RESPONDENT- APPELLANT.

FRANK H. H SCOCK LEGAL Al D SOCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR PETI Tl ONER- RESPONDENT.

RAYMOND D. GRI NNALS, ATTORNEY FOR THE CHI LD, SYRACUSE, FOR TYRESE I.

Appeal from an order of the Fam |y Court, Onondaga County
(Sal vatore Pavone, R ), entered February 24, 2011 in a proceedi ng
pursuant to Famly Court Act article 6. The order, anong other
t hi ngs, awarded petitioner sole |egal custody and primary physica
cust ody of the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals from an order that granted
sol e |l egal custody and primary physical custody of the parties’ child
to petitioner father, with visitation to the nother. W affirm
Following a hearing, Famly Court determ ned that the father has a
strong bond with the child and is better suited to provide a stable
home to the child (see generally Fox v Fox, 177 AD2d 209, 211-212).
The court also determ ned that neither the nother nor the materna
grandnot her was a credible witness and that, in the event that it
awar ded custody to the nother, she would continue to underni ne the
father’s relationship with the child. “[T]he court’s assessnent of
the credibility of the witnesses is entitled to great weight, and the
court was entitled to credit the testinony of the father over that of
the nother” and the maternal grandnother (Matter of Kobel v Holi day,
78 AD3d 1660; see Matter of Danielle S. v Larry R S., 41 AD3d 1188).
Contrary to the contention of the nother, we conclude that there is a
sound and substantial basis in the record for the court’s
determi nation that an award of sole custody to the father is in the
best interests of the child (see Matter of Deborah E.C. v Shawn K , 63
AD3d 1724, 1725, |v denied 13 Ny3d 710; Matter of Jereny J.A v Carley
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A., 48 AD3d 1035; Matter of Angel MS. v Thomas J.S., 41 AD3d 1227).

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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CAF 11-00271
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND GORSKI, JJ.

N THE MATTER OF CLAUDI NA E. P.
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
STEPHANI E M, RESPONDENT- APPELLANT,
AND JOHNNY N., RESPONDENT.
(APPEAL NO 1.)

ALAN BI RNHOLZ, EAST AMHERST, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF

BUFFALO, |INC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR CLAUDI NA
E. P

Appeal from an order of the Fam |y Court, Erie County (Margaret
O Szczur, J.), entered January 26, 2011 in a proceeding pursuant to
Fam |y Court Act article 10. The order, anong other things, placed
respondent Stephanie M under the supervision of petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  Respondent not her appeals fromthree orders, each of
whi ch adj udi cated one of her three children to be negl ected and pl aced
t he not her under the supervision of petitioner. The findings of
negl ect were based on, inter alia, the nother’s violation of an order
of protection requiring respondent father to stay away fromthe nother
and her hone and prohibiting himfromvisiting the children unless a
court order was entered authorizing such visitation. W reject the
contention of the nother in each appeal that the evidence at the fact-
finding hearing was insufficient to support the adjudications of
negl ect (see generally Famly C Act 8 1051 [a]). The record
establishes that the nother left at | east one of the subject children
at her home in the care of the father, despite her awareness of his
vi ol ent tendencies and in know ng violation of the order of
protection. W therefore conclude “that there is a sound and
substantial basis to support Famly Court’s finding that the child[ren
were] in imm nent danger of inpairment as a result of [the nother’s]
failure to exercise a mnimum degree of care” (Matter of Paul U, 12
AD3d 969, 971; see 8§ 1012 [f] [i]; Matter of Angelina W, 43 AD3d
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1370) .

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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CAF 11-00272
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND GORSKI, JJ.

IN THE MATTER OF JOSEPH D. A.
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;
MEMORANDUM AND ORDER
STEPHANI E M, RESPONDENT- APPELLANT,
AND JOHNNY N., RESPONDENT.
(APPEAL NO 2.)

ALAN BI RNHOLZ, EAST AMHERST, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF

BUFFALO, |INC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR JOSEPH
D. A

Appeal from an order of the Fam |y Court, Erie County (Margaret
O Szczur, J.), entered January 26, 2011 in a proceeding pursuant to
Fam |y Court Act article 10. The order, anong other things, placed
respondent Stephanie M under the supervision of petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Sanme Menorandumas in Matter of Claudina EEP. (_ AD3d _  [Jan.
31, 2012]).
Entered: January 31, 2012 Frances E. Cafarel

Cerk of the Court
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CAF 11-00273
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND GORSKI, JJ.

I N THE MATTER OF SI NCERE N.
ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES,
PETI TI ONER- RESPONDENT;

MEMORANDUM AND ORDER
STEPHANI E M, RESPONDENT- APPELLANT,
AND JOHNNY N., RESPONDENT.
(APPEAL NO 3.)

ALAN BI RNHOLZ, EAST AMHERST, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.

EUGENE P. ADAMS, ATTORNEY FOR THE CHI LD, BUFFALO, FOR SI NCERE N.

Appeal froman order of the Famly Court, Erie County (Margaret
O Szczur, J.), entered January 26, 2011 in a proceeding pursuant to
Fam |y Court Act article 10. The order, anong other things, placed
respondent Stephanie M under the supervision of petitioner.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Sanme Menorandumas in Matter of Claudina EEP. (___ AD3d __ [Jan.
31, 2012]).
Entered: January 31, 2012 Frances E. Cafarell

Cerk of the Court
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CAF 11-00295
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND GORSKI, JJ.

IN THE MATTER OF LILIANA G

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

ORENA G, RESPONDENT- APPELLANT.
(APPEAL NO. 1.)

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF

BUFFALO, I NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR LI LI ANA
G

Appeal froman order of the Famly Court, Erie County (Patricia
A. Maxwell, J.), entered Cctober 29, 2010 in a proceeding pursuant to
Fam |y Court Act article 10. The order granted the notion of
petitioner for summary judgnent determ ning that respondent had
negl ect ed her child.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs.

Same Menorandumas in Matter of Liliana G ([appeal No. 2]
AD3d ___ [Jan. 31, 2012]).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CAF 11-00296
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND GORSKI, JJ.

IN THE MATTER OF LI LI ANA G

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

ORENA G, RESPONDENT- APPELLANT.
(APPEAL NO. 2.)

DAVI D J. PAJAK, ALDEN, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF

BUFFALO, I NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR LI LI ANA
G

Appeal froman order of the Famly Court, Erie County (Patricia
A. Maxwell, J.), entered January 10, 2011 in a proceeding pursuant to
Fam |y Court Act article 10. The order granted the notion of
petitioner for a determnation that reasonable efforts to reunify
respondent with her child are no | onger required.

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the [ aw wi thout costs and the matter is
remtted to Famly Court, Erie County, for further proceedings in
accordance with the followi ng Menorandum |In appeal No. 1 in this
per manent negl ect proceeding with respect to respondent nother’s
youngest child, the nother appeals froman order granting petitioner’s
nmotion for summary judgnment on the petition and determ ning that the
not her derivatively neglected the child. In appeal No. 2, the nother
appeal s froman order granting petitioner’s notion for a determ nation
t hat reasonable efforts to reunite the nother and the child are no
| onger required.

We conclude at the outset that appeal No. 1 nust be di sm ssed.
Fam |y Court Act 8 1113 provides in relevant part that such an appea
“must be taken no later than . . . [35] days fromthe mailing of the
order to the appellant by the clerk of the court "  The record
establishes that Fam|ly Court mailed the order appealed fromwth
notice of entry to the nother and her attorney on the date of entry
(cf. Matter of Tynell S., 43 AD3d 1171, 1172). The notice of appeal,
however, was not filed until nore than three nonths later, and thus it
is untinely (see 8§ 1113; Matter of Deandre GG, 79 AD3d 1384, |v
denied 16 NY3d 708; see also Matter of Jennifer G, 190 AD2d 1095).
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Wth respect to the order in appeal No. 2, we agree with the
not her that the court erred in determning that petitioner was no
| onger required to use reasonable efforts to reunite the nother and
the child. Inits notion for such relief, petitioner alleged that the
not her’s parental rights with respect to two of her other children had
been involuntarily term nated (see Famly C Act 8 1039-b [b] [6]).
Al t hough there is nothing in the record before us establishing that
such an involuntary term nation took place, the record indicates that
the court examned its records in the proceeding involving those two
other children (see Matter of CGerald G, _ AD3d ___ [Jan. 31
2012]). Consequently, we take judicial notice of our records in that
case with respect to the appeal fromthe order term nating the
not her’s parental rights with respect to those children (see Matter of
Al'len v Strough, 301 AD2d 11, 18-19; see also Matter of AR, 309 AD2d
1153). Qur records establish that the nother’s parental rights with
respect to those children had been involuntarily term nated.

Pursuant to Famly Court Act 8§ 1039-b (b), where the parent’s
parental rights with respect to siblings of the subject child have
been involuntarily term nated, the petitioner is not required to use
reasonabl e efforts to reunite the parent and child “unless the court
determ nes that providing reasonable efforts would be in the best
interests of the child, not contrary to the health and safety of the
child, and would likely result in the reunification of the parent and
the child in the foreseeable future.” Further, “[a]lthough the
statute does not specifically direct that an evidentiary hearing be
hel d, we conclude that the constitutional due process rights of [the]
respondent require such a hearing when genui ne issues of fact are
created by the answering papers” (Matter of Damon D., 42 AD3d 715,
716; see generally Matter of Marino S., 100 Ny2d 361, 371, cert denied
540 US 1059). Here, the nother’s answering papers state that a
caseworker for Child Protective Services testified at a renmand heari ng
that the child could safely be returned to the nother, and the
transcript of that testinmony is included in the record. |In addition,
when granting petitioner’s notion for summary judgnent on the negl ect
petition, the court indicated that it wi shed to conduct a
di spositional hearing to ascertain the progress of the nother and
“what she’s been doing with respect to [the] child.” No such hearing
was hel d, however, and the record contains no further evidence wth
respect to the issues raised by the nother’s answering papers.
| nasmuch as the record establishes that there was a genui ne issue of
fact whether using reasonable efforts to reunite the nother and the
child was in the child s best interests, we conclude that the court
shoul d have held a hearing before deciding petitioner’s notion for a
determnation with respect to the reasonable efforts requirenent (cf.
Matter of Carlos R, 63 AD3d 1243, 1245, |v denied 13 NY3d 704). W
therefore reverse the order in appeal No. 2, and we remt the matter
to Famly Court for further proceedings.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CAF 11-00568
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND GORSKI, JJ.

IN THE MATTER OF ERI E COUNTY DEPARTMENT OF
SOCI AL SERVI CES, ON BEHALF OF RENEE E. W SER
PETI TI ONER- RESPONDENT,
VEMORANDUM AND ORDER
Vv

ANDREW R, THOVPSON, RESPONDENT- APPELLANT.

CHARLES J. GREENBERG BUFFALO, FOR RESPONDENT- APPELLANT.

JOHN S. C POLLA, BUFFALO, FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Famly Court, Erie County (Paul G
Buchanan, J.), entered January 21, 2011 in a proceeding pursuant to
Fam |y Court Act article 4. The order denied the objection to the
determ nati on of the Support Magi strate.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the objections to the
order of the Support Mgistrate entered August 16, 2010 are granted
and the notion to vacate the order of the Support Mgistrate entered
June 19, 2009 is granted, and the nmatter is remtted to Fam |y Court,
Erie County, for further proceedings in accordance with the foll ow ng
Menorandum  Petitioner conmenced this proceeding pursuant to article
4 of the Famly Court Act based on respondent father’s alleged wllful
violation of a child support order. The Support Magistrate entered an
order in favor of petitioner upon the father’s alleged default. W
conclude that Fam |y Court erred in denying the father’s objections to
a second order of the Support Magistrate, which denied the notion of
the father to vacate the order entered upon his alleged default. The
father’s “failure to appear at the fact-finding hearing . . . ‘does
not automatically constitute a default,’” in view of the fact that the
attorney for the [father] appeared on [his] behalf and requested an
adj ournment” (Matter of Isaiah H, 61 AD3d 1372, 1373; see Matter of
David A A v Maryann A., 41 AD3d 1300; Matter of Shemeco D., 265 AD2d
860). “A party who is represented at a schedul ed court appearance by
an attorney has not failed to appear” (Matter of Sales v G sendaner,
272 AD2d 997, 997).

W therefore reverse the order, grant the objections to the order
of the Support Magistrate entered August 16, 2010 and grant the notion
to vacate the order of the Support Magistrate entered June 19, 2009,
and we remt the matter to Fam |y Court for further proceedi ngs on the
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petition.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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CA 11-01760
PRESENT: SM TH, J.P., FAHEY, CARNI, SCONI ERS, AND GORSKI, JJ.

BARBARA BRI ODY, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

CHRI STEN L. MELECI O, DEFENDANT- APPELLANT.

RUPP, BAASE, PFALZGRAF, CUNNI NGHAM & COPPCLA LLC, ROCHESTER (ALl SON
M K. LEE OF COUNSEL), FOR DEFENDANT- APPELLANT.

CELLI NO & BARNES, P.C., ROCHESTER (Tl MOTHY R. HEDGES OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (Matthew
A. Rosenbaum J.), entered April 5, 2011 in a personal injury action.
The order, insofar as appealed from denied in part the notion of
def endant for summary judgnent.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted
inits entirety and the conplaint is dismssed.

Menorandum Plaintiff comenced this action seeking damages for
injuries she sustai ned when the vehicle she was driving was rear-ended
by a vehicle driven by defendant. W conclude that Suprenme Court
erred in denying in part defendant’s notion seeking summary judgnent
di sm ssing the conplaint on the ground that plaintiff did not sustain
a serious injury within the nmeaning of |Insurance Law § 5102 (d).

Def endant net her initial burden of establishing that plaintiff did
not sustain a serious injury under the pernmanent consequentia
l[imtation of use and significant limtation of use categories, and
plaintiff failed to raise a triable issue of fact in opposition (see
generally Zuckerman v City of New York, 49 Ny2d 557, 562). W
therefore reverse the order insofar as appealed from grant
defendant’s notion in its entirety and dism ss the conpl aint.

Contrary to plaintiff’s contention, defendant may establish her
entitlement to judgnent as a matter of |law by submtting the nedical
records provided by counsel for plaintiff (see Wegand v Schunck, 294
AD2d 839). In support of her notion, defendant also submtted the
affidavit of an orthopedic surgeon who reviewed plaintiff’s nedica
records at the request of defendant. That expert concluded that the
only objective nedical findings with respect to any alleged injury
related to a preexisting degenerative condition of the spine. “[With
persuasi ve evidence that plaintiff’s alleged pain and injuries were
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related to a preexisting condition, plaintiff had the burden to cone
forward with evidence addressing defendant’s clainmed | ack of
causation” and, here, plaintiff failed to neet that burden (Carrasco v
Mendez, 4 NY3d 566, 580; see Hartnman-Jweid v Overbaugh, 70 AD3d 1399,
1400). Although plaintiff submtted the affirmation of her treating
neur osurgeon in opposition to the notion, his affirmation did not
address the conclusion of defendant’s expert that the changes in the
spine of plaintiff were degenerative in nature (see Marsh v City of
New York, 61 AD3d 552; Valentin v Pomlla, 59 AD3d 184, 186).
Plaintiff's expert asserted that a central disc protrusion in the
cervical spine at C5-6 and C6-C7 was a “new’ injury resulting fromthe
not or vehicle accident in question. Defendant’s expert, however,
established that such injury was reveal ed on a CT scan taken of
plaintiff’s cervical spine several years prior to the accident, after
plaintiff had fallen down a flight of stairs and fractured a cervica
vertebrae at C6. The affirmation of plaintiff’s expert did not

di scuss that CT scan but, rather, it conpared plaintiff’s condition
foll owi ng the subject accident to an MRl report dated the year prior
to the CT scan. |In addition, the reports of an orthopedi c surgeon
subnmitted by plaintiff failed to address defendant’s evi dence of a
preexi sting degenerative condition and the results of the CT scan. W
therefore conclude that plaintiff’'s “subm ssions in opposition to the
nmotion did not ‘adequately address how [her] current nedical problens,
in light of [her] past nedical history, are causally related to the
subj ect accident’ ” (Anania v Verdgeline, 45 AD3d 1473, 1474; see

D Angelo v Litterer, 87 AD3d 1357).

In light of our determ nation, we need not address defendant’s
remai ni ng contentions.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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HARTER SECREST & EMERY LLP, DEFENDANT- APPELLANT.

GEl CER AND ROTHENBERG, LLP, ROCHESTER ( DAVI D ROTHENBERG OF COUNSEL),
FOR DEFENDANT- APPELLANT.

ROEMER WALLENS GOLD & M NEAUX, LLP, ALBANY (MATTHEWJ. KELLY OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Wayne County (John B
Nesbitt, A.J.), entered April 4, 2011 in a |l egal malpractice action.
The order denied defendant’s notion for summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the |aw wi thout costs, the notion is granted
and the conplaint is dismssed.

Menor andum  Def endant appeals froman order denying its notion
for summary judgnment dismssing the conplaint in this |egal
mal practice action. W agree with defendant that the action is tine-
barred, and we therefore reverse the order, grant the notion and
di sm ss the conpl aint.

Pursuant to CPLR 214 (6), an action to recover damages for | ega
mal practi ce must be conmenced within three years of accrual. A |lega
“mal practice claimaccrues ‘when all the facts necessary to the cause
of action have occurred and an injured party can obtain relief in
court’ ” (Guerra Press, Inc. v Canpbell & Parlato, LLP, 17 AD3d 1031,
1032, quoting Ackerman v Price \Waterhouse, 84 NY2d 535, 541). Here,
defendant net its initial burden on the notion by submtting evidence
establishing that the alleged mal practice occurred, at the latest, on
August 3, 1999 and thus that the action was tine-barred when conmenced
on May 4, 2004.

In opposition to the notion, plaintiff failed to raise a triable
i ssue of fact whether the continuous representation doctrine applied
totoll the statute of Iimtations (see generally Zuckerman v City of
New Yor k, 49 Ny2d 557, 562). Pursuant to that doctrine, the running
of the [imtations period is tolled during the tine that an attorney
continues to represent a client on the matter that is the subject of
the mal practice action because the client nust be able “to repose
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confidence in the professional’s ability and good faith, and
realistically cannot be expected to question and assess the techni ques
enpl oyed or the manner in which the services are rendered” (WIIianmson
v Pricewat erhouseCoopers LLP, 9 NY3d 1, 9 [internal quotation marks
omtted]). The doctrine tolls the limtations period “where there is
a mutual understanding of the need for further representation on the
specific subject matter underlying the mal practice clainf (MCoy v

Fei nman, 99 NY2d 295, 306), and “ ‘where the continuing representation
pertains specifically to [that] matter’ ” (International El ectron
Devices [USA] LLC v Menter, Rudin & Trivelpiece, P.C., 71 AD3d 1512,
1513, quoting Shunsky v Eisenstein, 96 Ny2d 164, 168; see Chicago Tit.
Ins. Co. v Mazula, 47 AD3d 999, 1000).

Here, although plaintiff submtted bills from defendant for |ega
work performed within three years of the commencenent of the action,
it failed to establish that the bills were for work on the matter that
was the subject of the alleged mal practice. I1ndeed, the evidence
subm tted by defendant established that the last work that it
performed for plaintiff with respect to the subject of the alleged
mal practice occurred in January or February 2001, and plaintiff failed
to submt evidence raising a triable issue of fact whether the work
performed after that tinme was related to the alleged nal practice. W
t herefore conclude that the evidence submtted by plaintiff
established no “nore than sinply an extended general relationship
between the [parties]” (Zaref v Berk & M chaels, 192 AD2d 346, 348).
Such evidence is insufficient to raise a triable issue of fact whether
“(1) plaintiff[] and defendant . . . were acutely aware of the need
for further representation[ concerning the subject of the alleged
mal practice,] i.e., they had a nutual understanding to that effect[],
and (2) plaintiff[ was] under the inpression that defendant . . . was
actively addressing [its] |legal needs” with respect to the subject of
the alleged nmal practice (WIliamson, 9 NY3d at 10). Consequently, the
doctrine of continuous representation does not apply, and Suprene
Court erred in denying the notion (see Gotay v Brietbart, 12 NY3d 894;
see generally Young v New York City Health & Hosps. Corp., 91 Nyvad
291, 295-297).

Def endant’ s remai ning contentions are noot in |ight of our
determ nation

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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STATE OF NEW YORK, DEFENDANT- RESPONDENT.
(CLAIM NO. 110682.)

THE LEGAL Al D SOCI ETY, NEW YORK CITY (M LTON ZELERMYER OF COUNSEL),
FOR CLAI MANT- APPELLANT.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY ( OAEN DEMUTH OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Court of Cains (Renee Forgensi
Mnarik, J.), entered July 28, 2010. The order granted the notion of
defendant for |eave to anmend its answer and for summary judgnent and
di sm ssed the claim

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying those parts of defendant’s
notion seeking summary judgnent dism ssing the clains for negligence
and medi cal mal practice and reinstating those clainms, and as nodified
the order is affirmed w thout costs.

Menorandum Claimant, an inmate at Auburn Correctional Facility,
previ ously commenced a CPLR article 78 proceedi ng seeking to annul the
determ nati on of the Departnent of Correctional Services (DOCS)
denyi ng himnedi cal treatnent for hepatitis C based upon his refusa
to participate in the residential substance abuse treatnent (RSAT)
program C ai mant al so sought judgnent directing DOCS to provide him
wi th such nmedical treatnment. Suprene Court dism ssed the petition,
concluding that, inter alia, the determnation of DOCS requiring
claimant to participate in RSAT as a condition to receiving nedical
treatment for hepatitis C was not arbitrary and capricious or an abuse
of discretion (Matter of Rivera v Goord, 10 M sc 3d 302).

Claimant thereafter conmmenced the instant action seeking danages
for injuries allegedly resulting fromdefendant’s denial of nedica
treatment for hepatitis C. The Court of Clains erred in granting
those parts of defendant’s notion seeking sumrary judgnent dism ssing
the clains for negligence and nedical mal practice on the ground that
those clains are barred by the doctrine of res judicata or collatera
estoppel. “In the prior CPLR article 78 proceeding[, claimnt] could
not have sought the relief [he] seek[s] in this action” (Margerumyv
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Cty of Buffalo, 63 AD3d 1574, 1580). Moreover, whether defendant was
negl i gent or deviated from accepted standards of care “was not
actually and necessarily decided” in that proceeding (Reynolds v
Krebs, 81 AD3d 1269, 1271). W therefore nodify the order
accordingly.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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ROBERT W READER, DEFENDANT- APPELLANT.

THE BROCKLEBANK FI RM CANANDAI GUA (DEREK G- BROCKLEBANK OF COUNSEL),
FOR DEFENDANT- APPELLANT.

MERKEL AND MERKEL, ROCHESTER (DAVID A. MERKEL OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal froma judgnent of the Suprene Court, Ontario County
(Philip A Litteer, R), entered Novenmber 20, 2010 in a divorce
action. The judgnment, inter alia, equitably distributed the assets of
the parties.

It is hereby ORDERED that the case is held, the decisionis
reserved and the matter is remtted to Suprene Court, Ontario County,
for further proceedings in accordance with the follow ng Menorandum
As |limted by his brief, defendant appeals fromthose parts of a
j udgnment of divorce determning that certain assets constituted
marital property subject to equitable distribution and val uing those
assets. Defendant contends, inter alia, that the Referee erred in
determ ning that a purported bank account at Canandai gua Nati onal Bank
(hereafter, bank account) constituted marital property subject to
equitable distribution. The Referee concluded that the bank account
was val ued at $194, 000, which was to be distributed equally between
the parties. |In making that determ nation, the Referee relied upon
certain exhibits that were admtted in evidence at trial upon
stipulation of the parties, but those exhibits were not included in

the record on appeal. |In addition, the Referee noted that there was a
di spute regarding that bank account, but he failed to indicate the
basi s upon which he resolved that dispute. In the absence of the

evi dence upon which the Referee relied in making his determ nation and
t he reasoning used to resolve the dispute regarding the bank account,
we are unable to review defendant’s contention. W therefore hold the
case, reserve decision and remt the matter to Suprene Court for a
determ nation with respect to the content of the m ssing exhibits,
after a reconstruction hearing if necessary (see generally Mtter of
Garner v Garner, 88 AD3d 708; Matter of Wendy L.K v Jeffrey S., 278
AD2d 785), and for the Referee to state the reasoning for his

determ nation that defendant possessed the bank account and for his
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val uati on thereof.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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COUNTY OF NI AGARA, DEFENDANT- RESPONDENT.

GOLDBERG SEGALLA LLP, BUFFALO (BRIAN R BIGd E OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

G BSON, MCASKI LL & CROSBY, LLP, BUFFALO (BRI AN P. CROSBY OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, N agara County (Ral ph
A. Boniello, Ill, J.), entered February 24, 2011. The order, anopng
ot her things, granted defendant’s notion for sunmary judgmnment
di sm ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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TRANSPORTATI ON AUTHORI TY, DEFENDANTS- RESPONDENTS.
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CELLI NO & BARNES, P.C., ROCHESTER (CHARLES F. BURKW T OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

WOODS OVI ATT G LMAN LLP, ROCHESTER (GRETA K. KOLCON OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Monroe County (Matthew
A. Rosenbaum J.), entered April 28, 2010 in a personal injury action.
The order denied plaintiff’s notion to set aside the jury verdict
regardi ng pain and suffering danages awarded to plaintiff and for a
new trial relating to past and future pain and suffering.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the post-trial notion
is granted, the verdict is set aside and a newtrial is granted on
damages for past and future pain and suffering unless defendants,
wi thin 30 days of service of a copy of the order of this Court with
notice of entry, stipulate to increase the award of damages for past
pain and suffering to $45,000 and for future pain and suffering to
$15, 000, in which event judgnment shall be entered accordingly.

Menorandum Plaintiff comenced this action seeking damages for
injuries she sustained while a passenger on a bus operated by
defendants. The incident in question occurred when the bus stopped
suddenly and plaintiff was ejected from her wheel chair, causing her to
slide head first into a partition |ocated behind the driver’s seat.
Def endants conceded liability and, after a trial on damages only, the
jury awarded plaintiff damages in the amount of $10,000 for past pain
and suffering and zero damages for future pain and suffering. W
agree with plaintiff that Suprenme Court erred in denying her post-
trial notion to set aside the verdict and for a new trial on damages
i nasmuch as the verdict deviates materially fromwhat woul d be
reasonabl e conpensation (see CPLR 5501 [c]). Plaintiff’s injuries
included a slightly displaced fracture of her right fenoral nedial
condyle, i.e., knee joint. The injuries plaintiff sustained in the
acci dent, conbined with her preexisting nedical conditions, forced her
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to spend just over two nonths in the hospital and a rehabilitation
facility. W therefore reverse the order, grant the post-trial notion
and set aside the verdict, and we grant a new trial on damages for
past and future pain and suffering, unless defendants, within 30 days
of service of a copy of the order of this Court with notice of entry,
stipulate to increase the award of damages for past pain and suffering
to $45,000 and for future pain and suffering to $15, 000, in which
event judgnent shall be entered accordingly (see Inya v Ide Hyundai,
Inc., 209 AD2d 1015; see al so LaPort v Bojedla, 262 AD2d 1025; cf.
MIller v Reynolds, 298 AD2d 836).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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LI FT LINE, I NC. AND ROCHESTER GENESEE REGQ ONAL

TRANSPORTATI ON AUTHORI TY, DEFENDANTS- RESPONDENTS.
(APPEAL NO. 2.)

CELLI NO & BARNES, P.C., ROCHESTER (CHARLES F. BURKW T OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

WOODS OVI ATT G LMAN LLP, ROCHESTER (GRETA K. KOLCON OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (Matthew
A. Rosenbaum J.), entered Cctober 28, 2010 in a personal injury
action. The order denied plaintiff’s notion for |eave to renew and
reargue.

It is hereby ORDERED t hat said appeal fromthe order insofar as
it denied reargunent is unaninously dism ssed (see Enpire Ins. Co. v
Food City, 167 AD2d 983, 984) and the order is affirnmed w thout costs.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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NATHAN | NSKEEP, DEFENDANT- APPELLANT.

THEODORE W STENUF, M NOA, FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (VICTORIA M WHI TE
OF COUNSEL), FOR RESPONDENT.

Appeal from an order of the Onondaga County Court (Joseph E
Fahey, J.), dated Novenber 19, 2010. The order determ ned that
defendant is a level three risk pursuant to the Sex O fender
Regi strati on Act.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Def endant appeals from an order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.). W reject defendant’s contention that
County Court erred in granting the request of the Board of Exam ners
of Sex O fenders for an upward departure from defendant’s presunptive
level two risk to a level three risk. The court’s determnation is

supported by clear and convincing evidence of “ ‘an aggravating . .
factor of a kind, or to a degree, not otherw se adequately taken into
account by the [risk assessnent] guidelines’ ” (People v McCollum 41

AD3d 1187, 1188, |v denied 9 NY3d 807). Defendant adm tted that,
while he was incarcerated in Texas, it was “common practice” to

mast urbate in the presence of female correction officers and that he
t heref ore sought out wonen in public places in order to nasturbate.
Def endant was convicted of attenpted rape in the first degree (Pena
Law 88 110.00, 130.35 [1]), arising froman incident in which he
entered a store and began to masturbate in front of a wonman who was
wor ki ng alone late at night. He then attacked the woman when she
attenpted to force himto | eave the store. Defendant was al so charged
in connection with two prior incidents of masturbating in public.
Furt her, defendant had previously been convicted of a violent felony
in Texas and was charged with the instant offense after abscondi ng
from parol e supervision in Texas. Were, as here, “ ‘the risk of a
repeat offense is high and there is a threat to the public safety, a
| evel three designation is appropriate’ ” (MCollum 41 AD3d at 1188;
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see Correction Law 8§ 168-1 [6] [c]).

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R NOWOTARSKI OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MARLENE O. TUCZI NSK
OF COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Departnent by order of the Suprenme Court, Woning County [Mark H
Dadd, A J.], entered August 11, 2011) to review a determ nati on of
respondent. The determ nation found after a Tier IlIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
annul l ed on the |aw and facts without costs, the petition is granted
and respondent is directed to expunge frompetitioner’s institutiona
record all references to the violation of inmate rules 102.10 (7 NYCRR
270.2 [B] [3] [i]) and 107.20 (7 NYCRR 270.2 [B] [8] [iii]).

Menorandum  Petitioner conmenced this CPLR article 78 proceedi ng
seeking to annul the determnation, followng a Tier Il disciplinary
hearing, that he violated inmate rules 102.10 (7 NYCRR 270.2 [B] [3]
[i] [threats of violence]) and 107.20 (7 NYCRR 270.2 [B] [8] [iii]
[fal se statenents]). W agree with petitioner that the determ nation
is not supported by substantial evidence.

Petitioner was charged with violating the two rules at issue
based upon allegations that he wote a threatening letter to a
counselor at a correctional facility. Respondent contends that the
i nmat e m sbehavi or report, the testinony of the correction officer who
wote that report, and several handwiting exenplars submtted by or
seized frompetitioner constitute substantial evidence establishing
that he violated the rules in question. W reject that contention.
The m sbehavior report contains no firsthand information. Rather, the
correction officer who wote it interviewed a counsel or who told him
that unnanmed inmate informants said that petitioner was going to wite
a letter after the counselor discharged petitioner fromcertain duties
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at the facility. Simlarly, the correction officer who wote the
report testified that he interviewed the counselor and conpared the
letter that petitioner purportedly wote to handwiting exenplars that
he obtained frompetitioner, and the correction officer concl uded
therefromthat petitioner had witten the letter.

It is well settled that m sbehavior reports nay constitute
substanti al evidence to support a determ nation (see generally People
ex rel. Vega v Smth, 66 Ny2d 130, 139). Were, however, “the
m sbehavi or report was not witten by a correction officer who
w tnessed the conduct in question, the record nust contain facts
establishing some indicia of reliability to the hearsay before the
report may be considered sufficiently relevant and probative to
constitute substantial evidence” (Matter of Mlntosh v Coughlin, 155
AD2d 762, 763). W note that a hearing officer is not required to
interview informants to determne the credibility of their hearsay
statenents in the m sbehavior report but, rather, New York courts
apply the federal standard that “any reasonabl e nmethod for
establishing the informant’s reliability will suffice” to establish
the credibility of such inmates (Matter of Abdur-Raheem v Mann, 85
NY2d 113, 121). An informant’s credibility nay be established where
the information provided by the informant is “sufficiently detail ed”
to enable a hearing officer to assess the informant’s reliability
(Matter of Debose v Sel sky, 12 AD3d 1003, 1004), or the information
provided to the hearing officer establishes that the infornmnt
provided the information based on personal know edge (cf. Matter of
Hol mes v Senkowski, 238 AD2d 629). Here, however, the Hearing Oficer
had no information to enable himto assess the credibility of the
unnaned inmate i nformants who spoke to the counsel or about the letter
that petitioner allegedly wote, and thus the m sbehavi or report does
not constitute substantial evidence supporting the petition (see
Matter of Daise v G anbruno, 279 AD2d 911, 911-912).

Furthernore, respondent is correct that “the trier of fact (here,
the Hearing Oficer) nmay nmake his or her own conparison of handwiting
sanpl es in the absence of expert testinony on the subject . . . Thus,
the handwiting sanples alone—+the . . . letter[] and exenpl ars—an
formthe basis for a determ nation of guilt in a case such as this if
there are sufficient simlarities between the two to conprise
substanti al evidence that they were witten by the same person”
(Matter of Smth v Coughlin, 198 AD2d 726, 726). Upon our i ndependent
revi ew of those exenplars, we are unable to find that there are
sufficient simlarities between them“to conprise substantial evidence
that they were witten by the sane person” (id.). Consequently, we
conclude that the determ nation is not supported by substantia
evi dence and nust be annulled. Because it appears fromthe record
that petitioner has already served his adm nistrative penalty, the
appropriate renedy is expungenent of all references to the violations
of those rules fromhis institutional record (see Matter of Cody v
Fi scher, 46 AD3d 1371).
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Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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BRANDON C. DODD, ALSO KNOWN AS BRANDON DODD,
DEFENDANT- APPELLANT.

BRI DGET L. FI ELD, ROCHESTER, FOR DEFENDANT- APPELLANT.

LAWRENCE FRI EDMAN, DI STRI CT ATTORNEY, BATAVIA (WLLIAM G ZI CKL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnent of the Genesee County Court (Robert C
Noonan, J.), rendered Septenber 2, 2010. The judgnent convicted
def endant, upon his plea of guilty, of attenpted burglary in the
second degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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TP 11-01776
PRESENT: SCUDDER, P.J., SMTH, SCONIERS, GORSKI, AND MARTOCHE, JJ.

IN THE MATTER OF CLETUS LEQON, PETI TI ONER,
\% ORDER

BRI AN FI SCHER, COWM SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONAL SERVI CES, RESPONDENT.

CLETUS LEQN, PETI TI ONER PRO SE.

ERI C T. SCHNEI DERMAN, ATTORNEY GENERAL, ALBANY (JULIE M SHERI DAN OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Supreme Court, Oneida County [Norman |.
Siegel, A J.], entered August 23, 2011) to review a determ nation of
respondent. The determ nation found after a Tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is di sm ssed.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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KA 10-01388
PRESENT: SCUDDER, P.J., SM TH, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

MARI O J. HODGES, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRICT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprene Court, Monroe County (Frank
P. Ceraci, Jr., A J.), entered June 1, 2010. The order determ ned
that defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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KA 11-00200
PRESENT: SCUDDER, P.J., SM TH, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

REMOND BOWER, DEFENDANT- APPELLANT.

DAVID J. FARRUG A, PUBLI C DEFENDER, LOCKPORT ( MARY-JEAN BOWAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL J. VI OLANTE, DI STRI CT ATTORNEY, LOCKPORT (THOMAS H. BRANDT OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ni agara County Court (Sara S.
Sperrazza, J.), rendered Septenber 15, 2010. The judgnment convicted
def endant, upon a jury verdict, of arson in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmor andum  Def endant appeals from a judgnent convicting him
upon a jury verdict, of arson in the second degree (Penal Law 8§
150.15). Viewing the evidence in light of the elenments of the crine
as charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
rej ect defendant’s contention that the verdict is against the weight
of the evidence (see generally People v Bl eakl ey, 69 NY2d 490, 495).
Al though a different result would not have been unreasonable, it
cannot be said that the jury failed to give the testinony, including
the conflicting inferences that may be drawn therefrom the weight it
shoul d be accorded (see generally id.). The People presented evidence
establishing that the fire was neither accidental nor the result of
natural causes, and they presented evi dence that defendant had both an
opportunity and a notive to set the fire (see People v Gardner, 26
AD3d 741, 741-742, |v denied 6 NY3d 848). Finally, the sentence is
not unduly harsh or severe.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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KA 08-02638
PRESENT: SCUDDER, P.J., SM TH, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JACK COMER, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (PHI LI P ROTHSCH LD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE ( SUSAN C
AZZARELLI OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Onondaga County
(John J. Brunetti, A J.), rendered June 30, 2008. The judgnent
convi cted defendant, upon a jury verdict, of assault in the first
degree and crimnal possession of a weapon in the fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of assault in the first degree (Penal Law 8§ 120.10
[1]) and crimnal possession of a weapon in the fourth degree (8§
265.01 [2]). Suprenme Court properly denied that part of defendant’s
omi bus notion seeking to dism ss the indictnment pursuant to CPL 30. 30
(1) (a) and 210.20 (1) (g). The record supports the court’s
determi nation that the People nmet their burden of establishing that
t he period of defendant’s absence was not chargeable to them by
showi ng that defendant’s |ocation was unknown and that he was
attenpting to avoi d apprehension or prosecution (see CPL 30.30 [4] [c]
[i]; People v Flagg, 30 AD3d 889, 891, |Iv denied 7 NY3d 848). View ng
the evidence in light of the elements of the crines as charged to the
jury (see People v Danielson, 9 NY3d 342, 349), we reject defendant’s
contention that the verdict is against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). Upon our review of
t he evidence, the law, and the circunstances of this case, viewed in
totality and as of the time of the representation, we conclude that
def ense counsel afforded defendant “neani ngful representation” (People
v Baldi, 54 Ny2d 137, 147). Finally, defendant failed to preserve for
our review his contention that he was denied a fair trial by
prosecutorial m sconduct during summation (see CPL 470.05 [2]; People
v Ronmero, 7 NY3d 911), and we decline to exercise our power to review
that contention as a matter of discretion in the interest of justice
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(see CPL 470.15 [6] [a]).

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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KA 08-02528
PRESENT: SCUDDER, P.J., SM TH, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

ROBERT L. WORDEN, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (Tl MOTHY S. DAVI S OF
COUNSEL), FOR DEFENDANT- APPELLANT.

M CHAEL C. GREEN, DI STRICT ATTORNEY, ROCHESTER (N COLE FANTI GROSS| OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Al ex R Renzi,
J.), rendered Septenber 2, 2008. The judgnent convicted defendant,
upon his plea of guilty, of rape in the third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmor andum  Def endant appeals from a judgnent convicting him
followng his plea of guilty, of rape in the third degree (Penal Law §
130.25 [3]). Defendant contends that County Court erred in denying
his nmotion to withdraw his plea because he did not understand the
nature of the charge to which he pleaded guilty and thus the plea was
not knowi ngly, voluntarily and intelligently entered. That ground in
support of the notion to withdraw the plea is raised for the first
time on appeal, however, and thus is not preserved for our review (see
CPL 470.05 [2]). Rather, defendant’s notion was based on a purported
recantation by the victim W conclude that the court properly denied
defendant’s notion to withdraw his plea on that ground because, as the
court properly noted, recantations are inherently unreliable (see
People v Nichols, 302 AD2d 954, |v denied 99 Ny2d 657). |In any event,
the court further noted that the victins recantati on was “equi voca
at best.” To the extent that defendant nmay be deened to chall enge the
factual sufficiency of the plea allocution, we note that he had failed
to preserve his contention for our review (see People v Lopez, 71 Nyad
662, 665), and this case does not fall wthin the rare exception to
t he preservation requirenent (see id. at 666). Furthernore, to the
extent that defendant’s further contention that he was denied
effective assistance of counsel survives his plea of guilty (see
Peopl e v Carnody, 90 AD3d 1526), we conclude that it |lacks nerit (see
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generally People v Ford, 86 Ny2d 397, 404).

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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KA 10- 02424
PRESENT: SCUDDER, P.J., SM TH, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

VI CTORI A L. CONNORS, DEFENDANT- APPELLANT.

KATHLEEN P. REARDON, ROCHESTER, FOR DEFENDANT- APPELLANT.

R M CHAEL TANTILLO, DI STRICT ATTORNEY, CANANDAI GUA (JEFFREY L. TAYLOR
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (Frederick G
Reed, A . J.), rendered Novenber 10, 2010. The judgnent convicted
def endant, upon her plea of guilty, of crimnal sale of a controlled
substance in the third degree (two counts) and crimnal sale of a
control |l ed substance in the fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menorandum  Def endant appeals from a judgnent convicting her
upon her plea of guilty of, inter alia, two counts of crimnal sale of
a controlled substance in the third degree (Penal Law § 220.39 [1]).
To the extent that defendant’s contention that she was denied
ef fective assistance of counsel survives her plea of guilty, we
conclude that it is without nerit (see People v Garner, 86 AD3d 955,
956). Defendant received an advant ageous plea, and “nothing in the
record casts doubt on the apparent effectiveness of counsel” (People v
Ford, 86 Ny2d 397, 404).

We al so reject defendant’s contention that County Court abused
its discretion in failing sua sponte to order an exam nation pursuant

to CPL 730.30 (1) in light of her history of nental illness and her
psychi atric hospitalization for suicidal ideation. It is well
established that a defendant is presuned to be conpetent and that a
“history of psychiatric illness does not in itself call into question

defendant’ s conpetence to stand trial” (People v Tortorici, 92 Ny2d
757, 765, cert denied 528 US 834). Defendant was represented by two

attorneys during the course of the proceedings, who were “ ‘in the
best position to assess defendant’s capacity and request an
exam nation,’” ” and neither of themdid so (People v Chicherchia, 86

AD3d 953, 954), despite the fact that the court asked the first
attorney whet her an exam nati on shoul d be conducted whil e defendant
was hospitalized. The court had the opportunity to observe defendant
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at the time of her arraignment and during the joint plea-sentencing
proceedi ngs, at which tinme the court questioned defendant regarding
her treatnment and her understanding of the proceedi ngs. Defendant
informed the court that the medication she was taking hel ped her
condition, that it did not inpair her ability to understand the
proceedi ngs, and that she understood that the decision to plead guilty
was her own. We therefore conclude that the court, as well as
defendant’s own attorneys, had an adequate opportunity to assess her
conpet ency.

Def endant contends for the first tine on appeal that the court
i mproperly ordered her to pay restitution to a | aw enforcenent agency
for buy noney without an affidavit attesting, inter alia, that the
funds were expended in the actual purchase of a controlled substance,
as required by Penal Law § 60.27 (9) (see People v Diallo, 88 AD3d
1152, 1153), and thus her contention is not preserved for our review
(see CPL 470.05 [2]). In any event, defendant agreed to the anount of
restitution as a condition of her plea, and she therefore is deened to
have wai ved her contention (see People v Farewel|l [appeal No. 1], 90
AD3d 1502). Finally, defendant has served the inprisonment portion of
her sentence, and we conclude that the inposition of two years of
postrel ease supervision is not unduly harsh or severe.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CAF 10- 02508
PRESENT: SCUDDER, P.J., SM TH, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

IN THE MATTER OF ATREYU G AND REYAUNA G

ONONDAGA COUNTY DEPARTMENT OF SOCI AL SERVI CES, VEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

JANA M, RESPONDENT- APPELLANT,
ET AL., RESPONDENT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (PHI LI P ROTHSCHI LD OF
COUNSEL), FOR RESPONDENT- APPELLANT.

GORDON J. CUFFY, COUNTY ATTORNEY, SYRACUSE ( SARA J. LANGAN COF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

SUSAN B. MARRI S, ATTORNEY FOR THE CHI LDREN, MANLI US, FOR ATREYU G AND
REYAUNA G

Appeal from an order of the Fam |y Court, Onondaga County (Martha
E. Mulroy, J.), entered Decenber 10, 2010 in a proceeding pursuant to
Soci al Services Law 8§ 384-b. The order, anong other things,
term nated respondents’ parental rights and transferred custody of the
subj ect children to petitioner.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to Social Services Law 8
384-b, respondent nother appeals froman order that, inter alia,
term nated her parental rights wth respect to the two subject
children and ordered that they be freed for adoption. “An appeal from
a dispositional order of Family Court brings up for reviewthe
propriety of a fact-finding order” (Matter of Lisa E. [appeal No. 1],
207 AD2d 983; see generally Matter of Jason S., 36 AD3d 618; Matter of
Baby Boy C., 13 AD3d 619). The nother contends that she was denied
procedural due process because Fam |y Court conducted a fact-finding
hearing in her absence, while she was incarcerated. The nother has
rai sed that contention for the first time on appeal, however, and thus
has failed to preserve it for our review (see Matter of Derrick T.M,
286 AD2d 938; see generally Matter of Vanessa S., 20 AD3d 924). In
any event, “ ‘[a] parent’s right to be present for fact-finding and
di spositional hearings in termnation cases is not absolute’ 7 (Matter
of G ovannie M-V., 35 AD3d 1244, 1245; see Matter of Eric L., 51 AD3d
1400, 1401, Iv denied 10 NY3d 716). Here, the court initially
adj ourned the fact-finding hearing when the nother appeared w thout
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counsel, and the court re-appointed her prior attorney to represent
her. The hearing was reschedul ed for several weeks later, but the

not her failed to appear in court on the adjourned date. Although the
not her’ s attorney appeared, he stated that he had no information
regardi ng the nother’s whereabouts, and that she had not net with him
to prepare for the hearing. |In addition, the record reflects that the
not her was aware of the proceeding, that she changed her place of

resi dency frequently throughout the pendency of the proceedi ng, and
that she refused to apprise petitioner or her attorney of her
addresses prior to court appearances. Furthernore, although the

not her stated that she had been “in jail until that norning,” she nmade
no attenpt to contact the court or her attorney to seek an adj our nnent
of the hearing, and her statement fails to establish that she was
still in jail when the hearing took place. Thus, “[i]n light of the
anmount of tinme that the children had spent in foster care and the fact
that the nother’s attorney vigorously represented her interests at the
[fact-finding] hearing, we conclude that the court did not abuse its
di scretion in conducting the hearing in her absence” (Matter of

La’ Derrick J.W, 85 AD3d 1600, 1602, |v denied 17 NY3d 709).

The not her did not request a suspended judgnent and thus failed
to preserve for our review her contention that the court should have
granted that relief (see Matter of Rosalinda R, 16 AD3d 1063, |v
denied 5 Ny3d 702). “Finally, the nother did not ask the court to
consi der post-term nation contact with the children in question or to
conduct a hearing on that issue, and we conclude in any event that she
‘failed to establish that such contact would be in the best interests
of the children” ™ (Matter of Christopher J., 60 AD3d 1402, 1403; see
Matter of Andrea E., 72 AD3d 1617, |v denied 15 Ny3d 703).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CAF 11-00439
PRESENT: SCUDDER, P.J., SM TH, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

IN THE MATTER OF MCKAYLA J. AND RAYQUAN J.

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, ORDER
PETI TI ONER- RESPONDENT;

ANNI E M, RESPONDENT- APPELLANT.

ALAN BI RNHOLZ, EAST AMHERST, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.
DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LDREN, THE LEGAL Al D BUREAU OF

BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL), FOR MCKAYLA
J. AND RAYQUAN J.

Appeal froman order of the Famly Court, Erie County (Patricia
A Maxwell, J.), entered February 1, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order, anong other things, placed
respondent under the supervision of petitioner.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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CAF 11-00826
PRESENT: SCUDDER, P.J., SM TH, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

IN THE MATTER OF M CHAEL L. T. SHI ELDS,
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

CRYSTAL TOWERY, RESPONDENT- APPELLANT.

LABI N & BUFFOVANTE, W LLI AMSVI LLE (CLAYTON J. LENHARDT OF COUNSEL),
FOR RESPONDENT- APPELLANT.

CARNEY & G ALLANZA, BUFFALO (JASON R DI PASQUALE OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

Appeal from an order of the Fam |y Court, Erie County (Paul G
Buchanan, J.), entered August 17, 2010 in a proceedi ng pursuant to
Fam |y Court Act article 4. The order denied the objection of
respondent to the order of the Support Magi strate.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum I n this proceeding pursuant to Fam |y Court Act
article 4, respondent nother appeals from an order denying her
objection to the order of the Support Magistrate that nodified a prior
order by, inter alia, reducing the weekly child support obligation of
petitioner father and his share of child care and unrei nbursed healt h-
rel ated expenses. W affirm The father presented evidence that his
i ncone from enpl oynent decreased as the result of an involuntary
reduction in his overtinme hours. The Support Magistrate's
determ nation that his loss of income was sufficiently substantial to
warrant a downward nodification of his child support obligation is
entitled to great deference (see generally Matter of Manocchio v
Manocchi o, 16 AD3d 1126, 1128). Contrary to the nother’s contention,
nor eover, the Support Magistrate properly exercised her discretion in
concludi ng that the anobunt of rental income calculated at the tine of
the prior order constituted the nost reliable ambunt to be inputed to
the father for purposes of the instant proceeding (see Matter of
Ni agara County Dept. of Social Servs. v Hueber, 89 AD3d 1440; see
generally Matter of G avenese v Marchese, 57 AD3d 992, 993).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CAF 11-00694
PRESENT: SCUDDER, P.J., SM TH, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

IN THE MATTER OF JAYDEN B. AND NATHAN F.

CSVEGO COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- APPELLANT;

ERI CA R, RESPONDENT- RESPONDENT.

NELSON LAW FI RM MEXI CO (ANNALI SE M DYKAS OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

COURTNEY S. RADI CK, ATTORNEY FOR THE CHI LD, OSWEGO, FOR JAYDEN B

STEPHANI E N. DAVI S, ATTORNEY FOR THE CHI LD, OSVWEGO, FOR NATHAN F.

Appeal from an order of the Fam |y Court, Oswego County (Kinberly
M Seager, J.), entered March 24, 2011 in a proceedi ng pursuant to
Fam |y Court Act article 10. The order dism ssed the petition.

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the | aw wi thout costs, the petition is
granted, and the matter is remtted to Famly Court, Oswego County,
for further proceedings in accordance with the foll owi nhg Menorandum
We conclude that Fam |y Court erred in determ ning that petitioner
failed to prove by a preponderance of the evidence that the children
who are the subject of this proceeding are neglected children based
upon, inter alia, donestic violence between respondent and the nother
of the children and in therefore dism ssing the petition herein (see
Famly C Act 8 1046 [a]). W note at the outset that the respective
Attorneys for the Children did not take an appeal fromthe order, and
thus to the extent that their briefs raise contentions not rai sed by
petitioner, they have not been considered (see Matter of Sharyn PP. v
Richard QQ, 83 AD3d 1140, 1143-1144).

Upon our review of the record, we conclude that petitioner
establi shed by a preponderance of the evidence that the children were
in inmm nent danger of enotional inpairnment based upon the all eged
i ncidents of donestic violence between the children’s nother and
respondent (see Famly C Act 8§ 1012 [f] [i] [B]; Matter of Afton C
17 NY3d 1, 8-9). W note that, in connection with her adm ssion in
t he separate negl ect proceedi ng brought agai nst her, the nother
admtted that she and respondent “had several disagreenents and
argunments . . . in the presence of the children and [that] sonetines
[the children] were afraid.” Respondent failed to appear at the
instant fact-finding hearing, and thus we draw the "strongest
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i nference [against her] that the opposing evidence permts” based upon
her failure to testify at the hearing (Matter of Nassau County Dept.

of Social Servs. v Denise J., 87 Ny2d 73, 79; see Matter of Kennedie
M, 89 AD3d 1544, 1545).

According to the evidence presented at the fact-finding hearing,
when the police responded to the residence on a specified date, both
t he not her and respondent admtted that they had been engaged in a
| oud argunent in the living room during which they struck each other.
The police officer observed a scratch on the nother’s neck, which the
not her admitted she received while she and respondent were “fighting.”
The police officer further observed that the one-year-old child
(younger child) was crying in a bedroom and he described the child as
“shook up” and “scared.” W conclude that the younger child's
proximty to the physical and verbal fighting that occurred in the
living room together with the evidence of a pattern of ongoing
donmestic violence in the hone, placed himin inmm nent risk of
enotional harm (see Kennedie M, 89 AD3d at 1545; cf. Matter of Larry
O, 13 AD3d 633).

Al though the hearing court’s determ nations are entitled to great
deference (see generally Matter of Syira W, 78 AD3d 1552, 1553), we
conclude that the court’s determnation that the statenents of the
five-year-old child (older child) were not corroborated is not
supported by a sound and substantial basis in the record.
“Corroboration, for purposes of article 10 proceedings, is defined to
mean ‘[a]lny other evidence tending to support the reliability of the
previ ous statenents’ ” of the child (Matter of Christina F., 74 Nyad
532, 536), and here we conclude that the older child s statenents were
sufficiently corroborated.

The caseworker for Child Protective Services testified at the
fact-finding hearing that the body |anguage of the older child changed
when he spoke about his nother and respondent, and that he refused to
talk to her while he was at his nother’s house. Wile at his father’s
house, however, the older child explained to the caseworker that he
did not want to speak with her at his nother’s house because his
not her repeatedly entered and then left the room He told the
casewor ker that his nother and respondent fought often; that
respondent had | ocked them out of the house; and that he was afraid of
respondent. He denonstrated with the use of two “Barbie” dolls a
physi cal fight that involved hair-pulling and pushing, which ended
with the intervention of a male doll, who represented a police
officer. Furthernore, the evidence at the fact-finding hearing
established that the police responded to the hone of respondent and
t he not her on several occasions for reports of domestic violence. A
nei ghbor testified that she heard | oud fighting between respondent and
the nother on a weekly basis and that she observed the police
responding to those fights at | east once per nonth. The nei ghbor
further testified that she had seen that the nother had been | ocked
out of the house by respondent on nore than one occasion. The child
care provider for the children testified that the older child told her
on several occasions that respondent hurt his nother, and the child
care provider in fact observed a | arge bruise on the nother’s face.
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When she questioned the nother about the bruise, the nother expl ained
that it had happened in a bar, but after his nother |left the house the
ol der child told the child care provider that “[respondent] did it.”
W therefore further conclude that the ongoing pattern of domestic

vi ol ence al so placed the older child in inmnent risk of enptiona
harm thus conpelling the conclusion that both children are negl ected
based upon the actions of respondent (see Kennedie M, 89 AD3d at
1545). W thus reverse the order, grant the petition, and remt the
matter to Famly Court for a dispositional hearing.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

159

CAF 11-00650
PRESENT: SCUDDER, P.J., SM TH, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

IN THE MATTER OF ADELYN RAM REZ,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

ERI C L. VELAZQUEZ, RESPONDENT- RESPONDENT.

KOSLOSKY & KOSLOSKY, UTICA (W LLIAM L. KOSLOSKY OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

MARY R HUMPHREY, NEW HARTFORD, FOR RESPONDENT- RESPONDENT.

ANDREW M CHAEL DUNN, ATTORNEY FOR THE CHI LDREN, ONEI DA, FOR MADELYN
V., ERICV. AND LQU S V.

Appeal from an order of the Famly Court, Oneida County (John E
Flemma, J.H O ), entered March 17, 2011 in a proceeding pursuant to
Fam |y Court Act article 6. The order denied the petition.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner nother appeals froman order denying her
petition seeking perm ssion for the parties’ three children to
relocate fromUtica to New York City with her. On a prior appeal, we
concl uded that the nother had established a prina facie case that the
rel ocation was in the best interests of the children and thus that
Fam |y Court erred in granting respondent father’s notion to dism ss
the petition at the close of the nother’s proof (Matter of Ramirez v
Vel azquez, 74 AD3d 1756, 1757). W therefore reinstated the petition
and remtted the matter to Famly Court for further proceedings on the
petition (id.). Upon remttal, the court continued the hearing,
wher eupon the father presented evidence regarding his contact and
i nvol venent with the children. The record establishes that, upon the
consent of the parties, the father has alternate weekend visitation
with the children as well as visitation during all school vacations
and extensive visitation during the sunmer. In addition to the
agreed-upon visitation schedule, the parties frequently agree to
additional visitation between the father and the children when the
father is not working, and they occasionally agree to additiona
visitation at the nother’s request. The record further establishes
that the children share a close bond with the father’s nother and
sister, with whom he lives. Furthernore, we note that the Attorney
for the Children opposes the relocation petition because of, inter
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alia, the negative effect the relocation would have on the

rel ati onship between the children and the father. W thus conclude on
the record before us that the court properly determ ned that the

rel ati onship between the children and the father, along with other
relatives, would be adversely affected by the proposed rel ocation (see
Matter of Webb v Aaron, 79 AD3d 1761, 1761-1762). I|nasnuch as the
court’s determnation that the best interests of the children will not
be served by permitting the nother to relocate with themto New York
City is supported by a sound and substantial basis in the record, it
will not be disturbed (see Matter of Mirphy v Peace, 72 AD3d 1626,
1626- 1627; see generally Matter of Tropea v Tropea, 87 Ny2d 727, 738-
739).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF LASHAWNDA G

MONROE COUNTY DEPARTMENT OF HUMAN SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

SHAWN G, RESPONDENT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DAVID R JUERCENS OF
COUNSEL), FOR RESPONDENT- APPELLANT.

DAVI D VAN VARI CK, COUNTY ATTORNEY, ROCHESTER (ROBI N UNW N OF COUNSEL),
FOR PETI TI ONER- RESPONDENT.

LI SA J. MASLOW ATTORNEY FOR THE CHI LD, ROCHESTER, FOR LASHAWNDA G

Appeal from an order of the Famly Court, Mnroe County (John J.
Rivoli, J.), entered Decenber 21, 2010 in a proceedi ng pursuant to
Soci al Services Law 8§ 384-b. The order, anobng ot her things,
term nated respondent’s parental rights and deni ed respondent
post-termnation visitation with the subject child.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmorandum I n this proceeding pursuant to Social Services Law 8§
384-b, respondent father appeals froman order that, inter alia,
term nated his parental rights with respect to the subject child.
Contrary to the father’s contention, Famly Court did not err in
denying his request for post-termnation visitation. It is well
settled that a parent seeking post-term nation visitation nust
“establish that such contact would be in the best interests of the
child[ 1" (Matter of Andrea E., 72 AD3d 1617, 1618, |v denied 15 NY3d
703 [internal quotation marks omtted]; see Matter of Sean H., 74 AD3d
1837, 1838, |v denied 15 NY3d 708; Matter of Malashia B., 71 AD3d
1493, 1495, |v denied 15 NY3d 701). The record establishes that the
court reviewed the relevant factors before determ ning that post-
termnation visitation was not in the child s best interests (see
Matter of Kahlil S., 35 AD3d 1164, 1166, |v dism ssed 8 NY3d 977).
The evi dence presented at the hearing established that the father was
serving a 50-year to life sentence in state prison, and he admtted
that he had a single unsupervised visit wwth the child in the 18
nmont hs preceding the filing of the instant petition. H's only other
visitation during that period and the pendency of these proceedings
occurred when petitioner’s enployees brought the child for supervised
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visitation with the father in jail or in prison. 1In addition, the
child has severe nental challenges and becones agitated while
traveling to the prison. Furthernore, the child has never resided

with the father. “W thus conclude that [the father] ‘failed to
establish that such [post-term nation] contact would be in the best
interests of the child[ ]° ” (Malashia B., 71 AD3d at 1495).

The father further contends that the order erroneously fails to
i nclude the court’s recommendati on that he receive yearly photographs
of the child fromher foster or adoptive parents. W note, however,
that the court expressly noted that its recomendati on was not bi nding
on petitioner or any foster or adoptive parents. “The role of the
judiciary is to give the rule or sentence . . ., and thus the courts
may not issue judicial decisions that can have no i nmedi ate effect and
may never resolve anything” (Cuonmob v Long Is. Light. Co., 71 Ny2d 349,
354 [internal quotation marks omtted]; see generally New York Pub
I nterest Research Goup v Carey, 42 Ny2d 527, 529-531). Consequently,
such a nere “reconmmendati on” woul d not properly be included in an
order. In any event, there is no dispute that the recommendati on has
in fact been communicated to the child s foster parents.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CA 11-01659
PRESENT: SCUDDER, P.J., SM TH, SCONI ERS, GORSKI, AND MARTOCHE, JJ.

IN THE MATTER OF DAVI D ZEHNER
PETI TI ONER- PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER

BOARD OF EDUCATI ON OF JORDAN- ELBRI DGE CENTRAL
SCHOCL DI STRI CT, RESPONDENT- DEFENDANT- APPELLANT.

THE LAWFI RM OF FRANK W M LLER, EAST SYRACUSE (FRANK W M LLER OF
COUNSEL), FOR RESPONDENT- DEFENDANT- APPELLANT.

O HARA, O CONNELL & CI OrQoLl, FAYETTEVILLE (STEPHEN Cl OTCLI OF
COUNSEL), FOR PETI TI ONER- PLAI NTI FF- RESPONDENT.

Appeal from a judgnment (denom nated order) of the Suprenme Court,
Onondaga County (Donald A. G eenwod, J.), entered January 20, 2011 in
a CPLR article 78 proceeding and a declaratory judgnent action. The
j udgnment, anong ot her things, adjudged that respondent-defendant
vi ol ated the Open Meetings Law on three separate occasi ons.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner-plaintiff (petitioner) conmenced this
hybrid CPLR article 78 proceedi ng and decl aratory judgnent action
al | egi ng that respondent-defendant (respondent) engaged in a pattern
of violating New York’s Open Meetings Law (Public O ficers Law 8 100
et seq.) and seeking rei mbursement for his attorney fees. W note at
the outset that this is properly only a CPLR article 78 proceedi ng
i nasmuch as petitioner does not “challenge the constitutionality of
any statutes or regulations” (Matter of Custom Topsoil, Inc. v Gty of
Buf fal o, 63 AD3d 1511, 1511).

We reject respondent’s contention that Suprene Court erred in
determining that it violated the Open Meetings Law on three occasions.
“Every neeting of a public body shall be open to the general public,
except that an executive session of such body may be called and
busi ness transacted thereat in accordance with [section 105]” (Public
Oficers Law 8 103 [a]). At such an executive session, i.e., “that
portion of a meeting not open to the general public” (8§ 102 [3]), the
topics that nmay be di scussed are circunscri bed by statute and incl ude
matters involving public safety, proposed, pending or current
litigation, collective bargaining, and matters concerning the
appoi ntment or enpl oynent status of a particular person (8§ 105 [1]).
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The purpose of the Open Meetings Law is to prevent public bodies from
debating and deciding in private matters that they are required to
debate and decide in public, i.e., “deliberations and deci sions that
go into the making of public policy” (Matter of Sciolino v Ryan, 81
AD2d 475; see Matter of Gordon v Village of Mnticello, 87 Ny2d 124,
126- 127, revg 207 AD2d 55 insofar as appeal ed from on ot her grounds).
In this case, the court properly determ ned that respondent viol ated
the Open Meetings Law on three occasions by nerely reciting statutory
categories for going into executive session w thout setting forth nore
preci se reasons for doing so. Gven the overriding purpose of the
Open Meetings Law, section 105 is to be strictly construed, and the

real purpose of an executive session will be carefully scrutinized
“lest the . . . mandate [of the Open Meetings Law] be thwarted by
thinly veiled references to the areas delineated thereunder” (Daily
Gazette Co. v Town Bd., Town of Cobleskill, 111 Msc 2d 303, 304 [ Sup

Ct, Schoharie County 1981]; see e.g. Gordon, 207 AD2d 55).

We further reject respondent’s contention that the court abused
its discretion in awarding attorney fees to petitioner. Pursuant to
the Open Meetings Law, “costs and reasonabl e attorney fees my be
awarded by the court, inits discretion, to the successful party”
(Public Oficers Law 8 107 [2]). Determ ning the appropriate renedy
for respondent’s actions is thus expressly a matter of judici al
di scretion (see Matter of Sanna v Lindenhurst Bd. of Educ., 85 AD2d
157, 159, affd 58 NY2d 626), and we perceive no abuse of the court’s
di scretion in awarding attorney fees to petitioner (see Matter of
Goet schius v Board of Educ. of Geenburg El even Union Free School
Dist., 281 AD2d 416, 417).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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IN THE MATTER OF YOUNG DEVELOPMENT, | NC. AND
PEOPLE, | NC., PETI TI ONERS- RESPONDENTS,

\% MEMORANDUM AND ORDER

TOMN OF WEST SENECA, WEST SENECA TOWN BOARD AND
WALLACE C. PI OTROWNBKI, SHEILA M MEEGAN AND
DALE F. CLARKE, SAlI D PERSONS CONSTI TUTI NG THE
VEST SENECA TOWN BOARD, RESPONDENTS- APPELLANTS

HURWTZ & FINE, P.C., BUFFALO (AUDREY SEELEY OF COUNSEL), FOR
RESPONDENTS- APPELLANTS.

LAW CFFI CE OF RALPH C. LORI GO, WEST SENECA (RALPH C. LORI GO COF
COUNSEL), FOR PETI TI ONERS- RESPONDENTS.

Appeal froma judgnent (denom nated decision, order and judgnent)
of the Suprene Court, Erie County (CGerald J. Wualen, J.), entered
March 1, 2011 in a proceeding pursuant to CPLR article 78. The
j udgnment granted the petition, vacated respondents’ denial of
petitioners’ application for a special permt and directed respondents
to issue the special permt.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed w thout costs.

Menorandum  Respondents appeal froma judgnment granting the
petition to annul the determ nation of respondent West Seneca Town
Board (Board) denying petitioners’ application for a special use
permt. Prelimnarily, we reject respondents’ contention that the
petition was not tinely filed within 30 days of the Board’s
determ nati on pursuant to Town Law 8 274-b (9). Rather, we concl ude
that, “[b]ecause the petition seeks to review the determ nation of the
. . . Board, the four-nmonth linmtation period of CPLR 217 applies”
(Matter of Sucato v Town Bd. of Boston, 187 AD2d 1045), thus rendering
the petition tinely filed. W further conclude that Suprenme Court
properly held that the Board s denial of the application for a special
use permit was illegal, arbitrary and capricious and an abuse of
di scretion (see generally Matter of Violet Realty, Inc. v City of
Buf falo Pl anning Bd., 20 AD3d 901, 902, |v denied 5 Ny3d 713). It is
wel |l settled that town boards have broad discretion and that their
determ nati ons should be sustained on judicial review if such
determ nati ons have a rational basis in the record (see Matter of
Pel ican Point LLC v Hoover, 50 AD3d 1497, 1498). Furthernore, a
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reviewi ng court may not substitute its judgnment for that of a town
board, “even if there is substantial evidence supporting a contrary
determ nation” (Matter of Conway v Town of Irondequoit Zoning Bd. of
Appeal s, 38 AD3d 1279, 1280). Here, however, we conclude that there
is no support in the record for the Board' s determ nation. Contrary
to respondents’ contention, petitioners established that the sewer
system of respondent Town of West Seneca woul d have sufficient
capacity to support the project and, in any event, petitioners agreed
to engage in renediation efforts recomended by the New York State
Departnment of Environnental Conservation. There is no expert evidence
in the record that the renedi ati on proposed by petitioners is

unsati sfactory. Wth respect to the conprehensive plan issue, it is
wel |l settled that the inclusion of a permtted use in a zoning code
“is tantamount to a legislative finding that the permtted use is in
harnmony with the general zoning plan and wll not adversely affect the
nei ghbor hood” (Matter of North Shore Steak House v Board of Appeal s of
Inc. Vil. of Thomaston, 30 Ny2d 238, 243). G ven the absence of
support in the record for the Board s determ nation, we conclude that
the Board inperm ssibly based its determ nation on “generalized
community objections” (Matter of Ifrah v Utschig, 98 Ny2d 304, 308).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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GREENHOMES AMERI CA, LLC, AS SUCCESSOR BY MERGER
TO HUGHESCO, | NC., PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

FARM FAM LY CASUALTY | NSURANCE COVPANY
DEFENDANT - RESPONDENT.

DUKE, HOLZMAN, PHOTI ADIS & GRESENS LLP, BUFFALO ( HOMRD E. BERGER OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

HURW TZ & FINE, P.C., BUFFALO (DAN D. KOHANE OF COUNSEL), FOR
DEFENDANT - RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Shirley
Troutman, J.), entered May 10, 2011. The order denied the notion of
plaintiff for partial summary judgnent on its first cause of action.

It is hereby ORDERED that the order so appealed fromis
unani mously nodified on the |aw by granting judgnment in favor of
defendant on the first cause of action as foll ows:

It is ADJUDGED and DECLARED t hat defendant is not
obligated to defend and indemify plaintiff in the
underlying action and is not obligated to pay the attorney’s
fees and costs incurred by plaintiff in the defense of that
action,

and as nodified the order is affirmed w thout costs.

Menorandum Plaintiff appeals froman order denying its notion
for partial summary judgnent on the first cause of action seeking,
inter alia, a declaration that defendant is obligated to defend and
indemmify it in the underlying subrogation action. It is undisputed
that there was a de facto nerger of plaintiff and HughesCo, Inc.
(HughesCo) in Septenber 2005 and that the operations fornerly
performed by HughesCo remai ned unchanged following the nmerger. 1In
Novenber 2005, there was a fire in a residence allegedly caused by
plaintiff’s negligence in connection with the installation of
insulation. In the underlying action, the homeowners’ insurer seeks
rei mbursenment for the losses incurred as a result of the alleged
negl i gence of plaintiff and HughesCo, which was sued as a separate
entity. Plaintiff comrenced the instant action seeking, inter alia, a
decl aration that defendant is obligated to defend and indemify it in
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t he underlying action. W conclude that Suprenme Court properly
determ ned that the anti-transfer clause contained in the liability
policy issued by defendant to HughesCo prohi bited HughesCo from
transferring its rights under the policy to plaintiff. That clause
unequi vocal |y provides that “[y]our rights and duties under this
policy may not be transferred wi thout our witten consent except in
the case of death of an individual Naned |nsured.”

“As a general matter, New York follows the majority rule that [a
no-transfer clause] is valid wth respect to transfers that were nade
prior to, but not after, the |oss has occurred . . . The idea behind
the majority rule is that, once the insured-against |oss has occurred,
t he policy-holder essentially is transferring a cause of action [or
its liability] rather than a particular risk profile” (d obecon G oup,
LLC v Hartford Fire Ins. Co., 434 F3d 165, 170-171; see Kittner v
Eastern Mut. Ins. Co., 80 AD3d 843, 846 n 3, |v dism ssed 16 NY3d 890;
Creno Light Co. v Parker, 118 App Div 845, 847).

We have considered plaintiff’s remaining contentions and concl ude
that they are without nmerit. Inasnuch as the court failed to declare
the rights of the parties in connection with plaintiff’s notion for
partial summary judgnent on the first cause of action, we nodify the
order accordingly by making the requisite declaration.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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BELI NDA MUHAMVAD, | NDI VI DUALLY AND AS MOTHER AND
NATURAL GUARDI AN OF ASALAH ABDUL- MAALI X, AN
| NFANT, PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER

JOHN K. FI TZPATRI CK, M D., CATHCOLI C HEALTH
SYSTEMS, SI STERS OF CHARI TY FAM LY HEALTH CENTER
AND S| STERS OF CHARI TY HOSPI TAL OF BUFFALG,
DEFENDANTS- APPELLANTS.

DAMON MOREY LLP, BUFFALO (M CHAEL J. WLLETT OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

LAW OFFI CES OF JOSEPH M LI CHTENSTEIN, P.C., M NEOLA (JOSEPH M
LI CHTENSTEI N OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (Tinothy
J. Walker, A J.), entered February 15, 2011 in a medical mal practice
action. The order, anmong other things, granted plaintiff’s notion to
pr ecl ude.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff comenced this medical nal practice action
seeki ng damages for injuries sustained by her infant daughter while
plaintiff was giving birth to her. Defendants appeal from an order
granting plaintiff’'s pretrial notion to preclude defendants’ experts
fromtestifying with respect to the defense theory that the injuries
sustai ned by plaintiff’s daughter were caused by the birthing process,
and thus were unrelated to any action by defendants. W concl ude on
the record before us that Suprene Court did not abuse its discretion
in granting plaintiff’s notion.

Initially, we note that “it is axiomatic that a pretrial order
which [imts the legal theories of liability to be tried wll
constitute an appeal able order . . . [but] an order which nerely
limts the adm ssibility of evidence, even when made in advance of
trial on notion papers, constitutes, at best, an advisory opinion
whi ch is neither appeal able as of right nor by permission” (Strait v
Arnot Ogden Med. Cir., 246 AD2d 12, 14 [internal quotation marks
omtted]). Here, we conclude that the order in question is “[a]n
order deciding . . . a notion [that] clearly involves the nerits of
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the controversy . . . and affects a substantial right . . . and thus
i s appeal abl e (Rondout El ec. v Dover Union Free School Dist., 304
AD2d 808, 811; see Matter of City of New York v Mobil Gl Corp., 12
AD3d 77, 80-81).

Based on the record before us, we conclude that the court did not
abuse its discretion in precluding the testinony pursuant to Frye v
United States (293 F 1013). W agree with plaintiff that defendants’
theory that the clainmed injuries to her daughter were sustained as the
result of the birthing process was a novel theory subject to a Frye
anal ysis, and that defendants failed to rebut plaintiff’s show ng that
their theory was not generally accepted within the rel evant nedi cal
comunity.

Furt hernore, even assum ng, arguendo, that the evidence was
adm ssi bl e under the Frye test, we conclude that the court did not err
in precluding evidence of defendants’ theory on the ground that it
| acked an adequate foundation for its admssibility. “The Frye
inquiry is separate and distinct fromthe adm ssibility question
applied to all evidence—whether there is a proper foundation—to
determ ne whether the accepted nethods were appropriately enployed in
a particular case” (Parker v Mobil QI Corp., 7 NY3d 434, 447, rearg
denied 8 NY3d 828). Contrary to defendants’ contention, Parker’s
applicability is not confined to toxic tort cases (see Lugo v New York
Cty Health & Hosps. Corp., 89 AD3d 42, 62; Rowe v Fisher, 82 AD3d
490, 491). Therefore, the opinion of defendants’ experts on causation
shoul d set forth the “exposure [of plaintiff’s daughter] to a [harnfu
in utero event], that the [event] is capable of causing the particul ar
[injury] (general causation) and that plaintiff[’s daughter] was
exposed to [a sufficiently harnful event] to cause the [injury]
(specific causation)” (Parker, 7 NY3d at 448). Even if it can be said
t hat defendants established that plaintiff’s daughter was exposed to a
harnful event unrelated to their actions with respect to her birth, we
conclude that the court properly determ ned that defendants failed to
nmeet both the specific causation and general causation prongs of the
test set forth in Parker and thus that the court properly refused to
admt the testinony at issue.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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THE ERI E COUNTY SOCI ETY FOR THE PREVENTI ON OF
CRUELTY TO ANI MALS, PLAI NTI FF- APPELLANT,

\% MEMORANDUM AND ORDER

BETH L. HOSKI NS, DEFENDANT- RESPONDENT.

LAW OFFI CE OF RALPH C. LORI GO, WEST SENECA (RALPH C. LORI GO OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

THOVAS J. EOANNQU, BUFFALO (JEREMY D. SCHWARTZ OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Erie County (Joseph R
G ownia, J.), entered August 13, 2010. The order, anong ot her things,
directed plaintiff to return a specified nunber of horses to
def endant .

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Plaintiff appeals froman order that, inter alia,
directed it to return 40 horses to defendant, which were seized
pursuant to a warrant. After receiving conplaints that defendant had
failed to provide adequate care for the animals housed on her
property, plaintiff executed a warrant and thereby seized 73 horses
and 51 cats fromdefendant. The aninmals were kept in plaintiff’s
custody and, according to the conplaint, defendant violated
Agriculture and Markets Law § 353 and was charged by the Erie County
District Attorney with 10 m sdeneanor counts of cruelty to aninals.
This action was commenced by plaintiff seeking, inter alia,
rei nbursenent in a mnimum anount of $125,000 “for all reasonable
expenses incurred in caring for and sheltering the subject animals
since the date of seizure.” Plaintiff’s contention that Suprenme Court
| acked statutory authority under the Agriculture and Markets Law, or
ot herwi se, to order that seized animals be returned to their owner is
raised for the first tinme on appeal and thus is not properly before us
(see G esinski v Town of Aurora, 202 AD2d 984, 985). In any event,
plaintiff's contention lacks nerit. Wile plaintiff’'s ability to
obtain a warrant to enter private property and seize privately owned
animal s i s necessarily dependant on statutory authority (see
Agriculture and Markets Law 88 353, 372), the ability of an owner to
seek the return of the seized property and a court’s inherent
authority to order that such property be returned is founded on
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princi ples of due process (see Fuentes v Shevin, 407 US 67, 86, reh
deni ed 409 US 902; see generally Property Clerk of Police Dept. of
Cty of NY. v Harris, 9 NY3d 237, 246). |Indeed, the Suprenme Court
has expressly stated that due process protection extends to “[a]ny
significant taking of property” (Fuentes, 407 US at 86). W have
considered plaintiff’s remaining contentions and concl ude that they
are without nerit.

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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LOU SE RAMUNNO, PLAI NTI FF- RESPONDENT- APPELLANT,
\% MVEMORANDUM AND ORDER

PAUL RAMUNNO, DEFENDANT- APPELLANT- RESPONDENT.

DEBORAH J. SCI NTA, BUFFALO, FOR DEFENDANT- APPELLANT- RESPONDENT.

BARBARA A. KI LBRI DGE, BUFFALO, FOR PLAI NTI FF- RESPONDENT- APPELLANT.

Appeal and cross appeal froman order of the Suprene Court, Erie
County (John F. O Donnell, J.), entered April 29, 2011. The order,
anong ot her things, declared null and void those clauses of an
Ant enupti al Agreenent which could be read as plaintiff’s waiver of
mai nt enance or distribution of defendant’s pension.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by vacating the determ nation that
those clauses in the parties’ Antenuptial Agreenent that could be
interpreted as plaintiff’'s waiver of maintenance or distribution of
def endant’ s pension are null and void and as nodified the order is
affirmed w thout costs.

Menmorandum  Plaintiff comenced this action seeking a
determ nation that the parties’ Antenuptial Agreenent is null and void
on the grounds of duress and overreaching. Follow ng a hearing,
Suprene Court properly determ ned that defendant’s threat to cance
t he weddi ng unless plaintiff signed the agreenent does not anmpunt to
duress (see Colello v Colello, 9 AD3d 855), and that the circunstances
surroundi ng the execution of the agreenent do not support a finding of
overreaching (see Darrin v Darrin, 40 AD3d 1391, 1393, |v dismssed 9
NY3d 914; Cron v Cron, 8 AD3d 186, |v dism ssed 7 Ny3d 864, |v denied
10 NY3d 703). The court erred, however, in sua sponte determning
that plaintiff could not, prior to the marriage, waive her right to
equi table distribution of defendant’s pension (see Strong v Dubin, 75
AD3d 66, 72-73; see generally Donmestic Relations Law 8 236 [B] [ 3]
[2]), or her right to maintenance (see generally 8 236 [B] [3] [3]).
W therefore nodify the order accordingly.

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CORNELL DAVI'S, JR, CLAI MANT- RESPONDENT,
\% ORDER
STATE OF NEW YORK, DEFENDANT- APPELLANT.

(CLAIM NO. 114998.)
(APPEAL NO. 1.)

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (ROBERT M GOLDFARB OF
COUNSEL), FOR DEFENDANT- APPELLANT.

MJULDOON & GETZ, ROCHESTER (JON P. CGETZ OF COUNSEL), FOR
CLAI MANT- RESPONDENT.

Appeal from an order of the Court of C ains (Renee Forgensi
Mnarik, J.), entered February 2, 2010. The order, anong other
things, granted claimant’s notion for partial summary judgnent on the
issue of liability.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (see Hughes v Nussbauner, C arke & Velzy, 140 AD2d 988;
Chase Manhattan Bank, N. A v Roberts & Roberts, 63 AD2d 566, 567; see
al so CPLR 5501 [a] [1]).

Entered: January 31, 2012 Frances E. Cafarel
Clerk of the Court
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CORNELL DAVI'S, JR, CLAI MANT- RESPONDENT,
\% MVEMORANDUM AND ORDER
STATE OF NEW YORK, DEFENDANT- APPELLANT.

(CLAIM NO. 114998.)
(APPEAL NO. 2.)

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (ROBERT M GOLDFARB OF
COUNSEL), FOR DEFENDANT- APPELLANT.

MJULDOON & GETZ, ROCHESTER (JON P. CGETZ OF COUNSEL), FOR
CLAI MANT- RESPONDENT.

Appeal from a judgnment of the Court of Cl ains (Renee Forgensi
Mnarik, J.), entered March 25, 2011. The judgnent awarded cl ai mant
t he sum of $149, 985 agai nst def endant.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied,
and the claimis dism ssed.

Menorandum  Cl ai mant conmenced this action seeking damages for
defendant’ s al |l eged breach of a statutory duty owed to cl ai mant under
Correction Law forner 8§ 601-a. |In 2001, claimnt pleaded guilty to a
nonvi ol ent, class E felony. Because claimant was a second fel ony
of fender, the maxi mum period of incarceration to which he could be
sentenced was an indetermnate termof two to four years. d aimant
was sentenced, however, to a determ nate termof incarceration of four
years, to be followed by five years of postrel ease supervision (PRS)

An enpl oyee with the Departnent of Correctional Services (DOCS)
noticed the error and informed the sentencing court thereof. No
further action was taken by DOCS or the sentencing court, and cl ai mant
was rel eased to PRS on Decenber 10, 2004. Wile claimnt was on PRS
he had nultiple PRS violations and was reincarcerated. Eventually,
claimant | earned that his original sentence was unlawful, and he noved
pursuant to CPL 440.20 to set aside his original sentence. On January
29, 2008, claimant’s original sentence was set aside as unlawful, and
he was resentenced to an indetermnate termof incarceration of two to
four years, with a maxi num expiration date of July 9, 2005.

Cl ai mant noved for partial sunmmary judgment on the issue of
liability, alleging that DOCS had a duty under Correction Law forner 8§
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601-a to informthe District Attorney of claimnt’s unlawful sentence,
rat her than the sentencing court. The Court of Clainms granted the
notion on the ground that, based on former section 601-a, defendant
had breached a duty owed to claimant, and that the breach resulted in
claimant’s unl awful confinenent. After a brief trial on the issue of
damages, the court by the judgnment on appeal awarded cl ai mant nonetary
damages for his unlawful confinenent. Defendant contends that the
court erred in doing so, and we agree.

We reject defendant’s narrow interpretation of its obligations
under Correction Law former 8 601-a. “ ‘[Where the | anguage of a
statute is clear and unanbi guous, courts nmust give effect to its plain
meaning’ 7 (Pultz v Econonmakis, 10 NY3d 542, 547; see Kash v Jew sh
Hone & Infirmary of Rochester, N Y., Inc., 61 AD3d 146, 149), and
there is no need to resort to rules of construction (see generally
Matter of Raritan Dev. Corp. v Silva, 91 Ny2d 98, 107). Here, the
pl ai n meani ng of forner section 601-a is that the warden had a duty to
contact the District Attorney when a person was sentenced as a
mul tiple felony offender and the warden believed that the person was
erroneously sentenced. Caimnt thus was correct in contending in
support of his nmotion for partial sunmary judgnment on liability that
this case falls within the plain nmeaning of the former statute, and
that the District Attorney should have been contact ed.

Nevert hel ess, we agree with defendant that it is not liable to
cl ai mant because there is no private right of action under Correction
Law fornmer 8 601-a. Although defendant did not advance that
contention before the trial court, we conclude that it is “[a]
guestion of |aw appearing on the face of the record . . . [that] could
not have been avoi ded by the opposing party if brought to its
attention in a tinely manner,” and thus it may be raised for the first
time on appeal (Oramv Capone, 206 AD2d 839, 840). Pursuant to the
pl ai n | anguage of the statute, there is no explicit private right of
action under former section 601-a, and such a private right of action
therefore nust be inferred fromthe former statute in order for
claimant to recover for breach of a duty owed to hi munder that
statute (see Sheehy v Big Flats Community Day, 73 NY2d 629, 633-634).
Such a private right of action may not be inferred here, however,
because to do so “would be inconsistent with the |egislative schene”
(McLean v City of New York, 12 Ny3d 194, 200; see generally Uhr v East
G eenbush Cent. School Dist., 94 Ny2d 32, 38-42). It is beyond cavil
that the Legislature knew how to include a private right of action in
the former statute if it intended to do so and, “[c]onsidering that
the statute gives no hint of any private enforcenent renmedy for noney
damages,” we will not infer that the Legislature in fact intended to
do so (Mark G v Sabol, 93 Ny2d 710, 721). W therefore conclude that
the court erred in finding defendant liable to claimant under the
former statute and in granting judgnent in favor of claimant.

To the extent that clainmant contends as an alternative ground for
af firmance that defendant’s actions were not privileged, that
contention is without nmerit (see Collins v State of New York, 69 AD3d
46, 51-52). Finally, claimnt contends as an alternative ground for
affirmance that there was a valid, nonstatutory cause of action
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agai nst def endant because DOCS created a special relationship with
claimant when it notified the sentencing court of the error. That
contention is not properly before us because it was not raised before
the trial court (see Ci esinski v Towmn of Aurora, 202 AD2d 984, 985),
and in any event it is without nerit. There is no evidence in the
record that clainmnt knew of the letter to the sentencing court and
justifiably relied on the affirmative undertaking of DOCS in
communicating with that court (see MLean, 12 NY3d at 201-202; cf. De
Long v County of Erie, 60 Ny2d 296, 305).

Entered: January 31, 2012 Frances E. Cafarell
Clerk of the Court
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