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CA 12-02307
PRESENT: SCUDDER, P.J., PERADOTTO, CARNI, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF ECOGEN W ND LLC AND ECOGEN
TRANSM SSI ON CORP.
PETI TI ONERS- APPELLANTS- RESPONDENTS,

Vv MVEMORANDUM AND ORDER

TOWN OF PRATTSBURGH TOWN BOARD,
RESPONDENT- RESPONDENT- APPELLANT,
ET AL., RESPONDENTS.
TOWN OF PRATTSBURGH
PLAI NT1 FF- RESPONDENT- APPELLANT,

Vv

ECOGEN WND LLC AND ECOGEN TRANSM SSI ON CORP. ,
DEFENDANTS- APPELLANTS- RESPONDENTS.

NI XON PEABODY LLP, BUFFALO (LAURI E STYKA BLOOM CF COUNSEL), FOR
PETI TI ONERS- APPELLANTS- RESPONDENTS AND DEFENDANTS- APPELLANTS-
RESPONDENTS.

BOND, SCHCENECK & KING PLLC, ROCHESTER (JOSEPH S. NACCA OF COUNSEL),
FOR RESPONDENT- RESPONDENT- APPELLANT AND PLAI NTI FF- RESPONDENT-
APPELLANT.

Appeal and cross appeal froma judgnent (denom nated order) of
the Supreme Court, Monroe County (John J. Ark, J.), entered February
24, 2012 in a proceeding pursuant to CPLR article 78. The judgnent,
anong other things, granted in part the notion of petitioners-
def endants, Ecogen Wnd LLC and Ecogen Transm ssion Corp., to enforce
a settlenent agreenent and denied the notion of petitioners-defendants
to dism ss the declaratory judgnment action.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the |aw by granting the notions of
petitioners-defendants to enforce the settlenent agreenment inits
entirety and to dism ss the declaratory judgnment action and as
nodi fied the judgment is affirnmed w thout costs.

Menorandum  Petitioners-defendants, Ecogen Wnd LLC and Ecogen
Transm ssion Corp. (petitioners), appeal and respondents, including
the Town of Prattsburgh Town Board (Town Board) and respondent -
plaintiff, the Town of Prattsburgh (Town), cross-appeal froma
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judgment that, inter alia, granted in part petitioners’ notion to
enforce a settlenent agreenent and denied petitioners’ notion to
dism ss the Town’s declaratory judgnent action.

Petitioners are engaged in the business of constructing and
operating wind turbine energy facilities. This litigation involves
petitioners’ attenpt to construct such a facility in the Town. In
March 2009, petitioners were advised in witing by the Town Code
Enforcenent O ficer that “no building permt [could] be required by
the Town for [petitioners’ proposed wind energy project]” as “[t]here
are no Town | aws or ordi nances which prevent [petitioners] from

proceeding with construction.” On July 20, 2009, petitioners received
the permts required by the New York State Departnent of Environnental
Conservation to construct a wind energy facility in the Town. It is

undi sputed that, at all times prior to the comencenent of this
l[itigation, the Town had no |ocal |law, zoning |aw or building code
provision that required any permt or variance for the construction of
wi nd turbines in the Town.

Nonet hel ess, in an attenpt to accommbdate the concerns of the
Town Board with respect to the proposed project, petitioners undertook
a process to gain respondents’ approval for the project. Petitioners
were unable to reach an agreenment with respondents with respect to the
project, and in particular with respect to the use of Town roads to
access and ship naterials to the site, and on Novenber 16, 2009 they
commenced this CPLR article 78 proceeding. Thereafter, on Decenber
18, 2009, the parties executed a witten settlenent agreenent
providing, inter alia, that “no approvals, permts or other
aut hori zations fromthe Town are required in order for [petitioners]
to devel op, construct and operate the Project,” and the Town passed a
resol ution approving the settlenent. However, on January 7, 2010 the
new y el ected Town Board passed a resol ution concluding that the
settl ement agreenent was “invalid, illegal, void, and of no force [or]
effect” and voted to rescind the prior resolution of Decenber 18, 2009
t hat had approved the settlenent. On March 9, 2010, the Town Board
enacted a noratoriumon w nd turbine devel opnment in the Town.

By notice of notion dated February 17, 2010, petitioners noved
within the existing CPLR article 78 proceeding to enforce the
stipulation of settlenent pursuant to CPLR 2104. The Town cross-noved
to vacate the settlenment on the grounds that, inter alia, it is
illegal and constituted “a gratuitous and invalid act to grant
[ petitioners] ‘vested rights’ where the [ Town] Board ha[d] no
authority to do so.” Subsequently, the Town conmenced a pl enary
proceedi ng seeking a declaration that the settlenment is, inter alia,
invalid and/or void. Petitioners noved to dismss the Town’s
decl aratory judgnent action pursuant to, inter alia, CPLR 3211 (a)
(4), as seeking relief already sought in the pending CPLR article 78
pr oceedi ng.

Suprene Court granted in part petitioners’ notion to enforce the
settl ement agreenent but concluded that petitioners had not obtai ned
vested rights in a traditional sense because no substantial changes or
i nprovenents had been nade to the real property. The court also
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concl uded that petitioners were prevented for 168 days from nmaking
such i nprovenents because the Town Board coul d have approved and
reached a Road Agreenent with petitioners within that tinme and before
the noratoriumwas enacted. Thus, the court gave petitioners 168 days
in which to make such inprovenents and obtain vested rights. The
court also denied the Town’s cross notion to vacate the settl enent
agreenent and denied petitioners’ notion to dism ss the declaratory

j udgnent acti on.

We conclude that the court should have granted in its entirety
petitioners’ notion to enforce the settlenent agreenent, and we
therefore nodify the judgnent accordingly. “Stipulations of
settlement are favored by the courts and not |ightly cast aside”
(Hal l ock v State of New York, 64 Ny2d 224, 230; see Matter of Gal asso,
35 Ny2d 319, 321). “It is well settled that a stipulation of
settlenent is an independent contract subject to the principles of
contract interpretation” (Corrigan v Breen, 241 AD2d 861, 863; see
H K S. Hunt Cub v Town of C averack, 222 AD2d 769, 769, |v denied 89
NY2d 804), and a party will be relieved fromthe consequences of a
stipulation made during litigation only where there is cause
sufficient to invalidate a contract, such as fraud, collusion, m stake
or accident (see Hallock, 64 NY2d at 230; Matter of Frutiger, 29 Nyad
143, 149-150). Minicipalities are treated no differently fromprivate
parties with respect to contractual obligations (see People ex rel.
Graves v Sohner, 207 NY 450, 457-458, rearg denied 208 Ny 581).

Here, although the court properly determ ned that the Town did
not nmeet its burden of denobnstrating that the settlenment agreenent was
t he product of fraud, collusion, mstake or accident, the court erred
in further determning the nerits of the issue whether petitioners had
acquired traditional “vested rights” in the project. That issue was a
predom nate focus of the litigation, and it was fully and finally
resolved by the settlenment agreenent. Thus, the parties were bound by
the ternms of the settlenent agreenent, and the court was bound to
enforce it (see Matter of New York, Lackawanna & W R R Co., 98 NY
447, 452-453).

In light of our determ nation with respect to the validity of the
settlement agreenent, we further nodify the judgnment by granting
petitioners’ nmotion to dismss the Town’s declaratory judgnent action.
We have considered the contentions raised by respondents on their
cross appeal and conclude that they are without nerit.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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SUSAN M BATT, AS ADM NI STRATRI X OF THE ESTATE
OF EUGENE L. BATT, JR , DECEASED,
CLAI MANT- RESPONDENT,

Vv MVEMORANDUM AND ORDER

STATE OF NEW YORK, ET AL., DEFENDANTS.
STATE OF NEW YORK, NEW YORK STATE
DEPARTMENT OF TRANSPORTATI ON AND NEW
YORK STATE THRUWAY AUTHORI TY,

THI RD- PARTY CLAI MANTS- RESPONDENTS,

\Y,

Al G DOMVESTI C CLAI M5, | NC., NEW HAMPSHI RE

| NSURANCE CO. AND AMERI CAN HOMVE ASSURANCE CO. ,
THI RD- PARTY DEFENDANTS- APPELLANTS.

(CLAIM NO. 115417.)

H SCOCK & BARCLAY, LLP, ROCHESTER (JOSEPH A. WLSON OF COUNSEL), FOR
THI RD- PARTY DEFENDANTS- APPELLANTS.

ERI C T. SCHNEI DERVAN, ATTORNEY CENERAL, ALBANY (ONEN DEMUTH OF
COUNSEL), FOR DEFENDANTS- THI RD- PARTY CLAI MANTS- RESPONDENTS.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (RODGER P. DOYLE, JR, OF
COUNSEL), FOR CLAI MANT- RESPONDENT.

Appeal from a judgnment of the Court of Clains (Jerem ah J.
Moriarty, 111, J.), entered May 7, 2012. The judgnent, anong ot her
t hi ngs, denied the notion of third-party defendants for summary
judgnment insofar as it sought a declaration that third-party defendant
Ameri can Honme Assurance Co. is not required to defend or indemify
defendants-third-party claimants State of New York or the New York
State Thruway Authority under the New York Special Protective H ghway
policy and granted the cross notion of defendants-third-party
claimants for partial summary judgnent in part and decl ared that
third-party defendant American Honme Assurance Co. is obligated to
defend, inter alia, defendant-third-party claimant New York State
Thruway Aut hority under that policy.

It is hereby ORDERED t hat said appeal insofar as taken by third-
party defendants Al G Donestic O ains, Inc. and New Hanpshire | nsurance
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Co. is unaninmously dism ssed and the judgnent is affirmed w thout
costs.

Menorandum  On July 26, 2006, clainmant’s decedent sustained
fatal injuries when the notorcycle that he was operating collided with
a vehicle on the exit 56 ranp of the New York State Thruway. In June
2006, defendant-third-party claimant New York State Thruway Authority
(NYSTA) contracted with a contractor to performconstruction work on
the exit 56 interchange. Pursuant to the contract, the contractor
obt ai ned i nsurance fromthird-party defendants New Hanpshire |nsurance
Co. (New Hanpshire) and Anerican Honme Assurance Co. (Anerican), nam ng
NYSTA as an additional insured. After plaintiff comrenced a personal
injury and wongful death action against defendants-third-party
claimants (hereafter, third-party claimants), third-party defendants
di scl ai mred coverage. Thereafter, third-party clainmnts commenced a
third-party action seeking a declaration that New Hanpshire and
American were required to provide NYSTA with a defense in the
underlying action and to indemify defendant-third-party clai mant
State of New York (State). Third-party defendants noved for, inter
alia, summary judgnent declaring that they are not obligated to defend
or indemify third-party claimants. Third-party claimants cross-noved
for, inter alia, partial summary judgnent declaring that Arerican is
required to defend NYSTA in the underlying action. As relevant to
this appeal, the Court of Cains denied third-party defendants’ notion
for summary judgnment insofar as it sought a declaration that American
is not obligated to defend or indemify the State or NYSTA under the
New Yor k Special Protective H ghway policy and granted third-party
claimants’ cross notion in part and declared that Anerican is
obligated to defend, inter alia, NYSTA under that policy. Third-party
def endant s appeal ed. We concl ude that New Hanpshire and third-party
def endant Al G Donestic Clains, Inc. are not aggrieved by the judgnent
and thus the appeal, insofar as taken by those parties, nust be
di sm ssed (see CPLR 5511), and we otherw se affirm

An insurer’s duty to defend is “ ‘exceedingly broad” and an
insurer will be called upon to provide a defense whenever the
all egations of the conplaint ‘suggest . . . a reasonable possibility
of coverage’ ” (Automobile Ins. Co. of Hartford v Cook, 7 NY3d 131,
137, quoting Continental Cas. Co. v Rapid-American Corp., 80 Ny2d 640,
648; see Henderson v New York Cent. Mut. Fire Ins. Co., 56 AD3d 1141,
1142). Thus, the duty to defend exists “ ‘even though facts outside
the four corners of [the] pleadings indicate that the claimmay be
nmeritless or not covered” ” (Autonobile Ins. Co. of Hartford, 7 NY3d
at 137, quoting Fitzpatrick v American Honda Motor Co., 78 NY2d 61
63; see also BP A.C. Corp. v One Beacon Ins. Goup, 8 NY3d 708, 714).
W concl ude that where, as here, the claim “[i]f[] liberally
construed, . . . is within the enbrace of the policy, the insurer mnust
come forward to defend its insured no matter how groundl ess, false or
basel ess the suit nay be” (Ruder & Finn v Seaboard Sur. Co., 52 Nyad
663, 670, rearg denied 54 Ny2d 753) and without regard to whether the
insurer “may not be required to pay once the litigation has run its
course” (Autonobile Ins. Co. of Hartford, 7 Ny3d at 137).

Wth respect to indemification, that determ nation wll abide
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the trial (see id. at 138; Incorporated Vil. of Cedarhurst v Hanover
Ins. Co., 89 Ny2d 293, 300).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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CA 13-00012
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, AND LINDLEY, JJ.

JAM E LOBELLO, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

NEW YORK CENTRAL MJUTUAL FI RE | NSURANCE COMPANY,
DEFENDANT- APPELLANT.

LAW OFFI CE OF KEI TH D. M LLER, LIVERPOOL (KEITH D. M LLER OF COUNSEL),
FOR DEFENDANT- APPELLANT.

COSTELLO, COONEY & FEARON, PLLC, SYRACUSE (JAMES J. GASCON OF
COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Oswego County ( Norman
W Seiter, Jr., J.), entered April 12, 2012. The order, inter alia,
denied that part of the notion of defendant to dism ss the conplaint
with respect to the first cause of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking, inter alia,
a declaration that the insurance policy issued by defendant, New York
Central Miutual Fire Insurance Conpany (NYCM, provided coverage for
the subject | oss. Thereafter, NYCM noved to dism ss the conplaint on
the ground that the action was not tinely comenced. NYCM appeal s
fromthat part of the order denying without prejudice its notion with
respect to the first cause of action. |Initially, we note that,
contrary to plaintiff’s contention, the order is appeal able despite
the fact that Suprene Court denied in part NYCMs notion wthout
prejudice to renew (see Gruet v Care Free Hous. Div. of Kenn-Sch
Enters., 305 AD2d 1060, 1060). Regarding the nerits, we concl ude that
the notion “was properly denied as premature in |light of the
i nconpl ete state of discovery, including the |lack of any depositions”
(Al'i v Effron, 106 AD3d 560, 560). Plaintiff is entitled to discovery
on, inter alia, whether NYCM shoul d be estopped from i nvoking the
statute of |imtations defense. Plaintiff failed to preserve for our
review his alternative contention that the date of |oss under the
policy is not the date that the theft occurred, but instead the date
that the cause of action agai nst NYCM accrued (see Fabozzi v Lexington
Ins. Co., 601 F3d 88; cf. Klawiter v CGQJ OneBeacon Ins. G oup, 27 AD3d
1155; Costello v Allstate Ins. Co., 230 AD2d 763). Thus, we need not
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address that issue at this stage of the proceedings.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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KA 09- 02512
PRESENT: SCUDDER, P.J., CENTRA, CARNI, LINDLEY, AND SCONI ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

TYQUAN L. RI VERA, DEFENDANT- APPELLANT.

MARK D. FUNK, ROCHESTER, FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( MATTHEW DUNHAM OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Monroe County
(Joseph D. Valentino, J.), rendered Cctober 16, 2009. The judgnent
convi cted defendant, upon a jury verdict, of attenpted nurder in the
second degree and assault in the first degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him as
a juvenile offender, upon a jury verdict, of attenpted nurder in the
second degree (Penal Law 88 110.00, 125.25 [1]) and assault in the
first degree (8 120.10 [1]) in the shooting of a Rochester police
officer. W reject defendant’s contention that he was deprived of
ef fective assistance of counsel based solely on an allegedly
prejudicial statenment that defense counsel made during his opening
statenment concerning a runor that the shooting was part of a gang
initiation, which defense counsel pronptly stated was basel ess. “A
single error may qualify as ineffective assistance, but only when the
error is sufficiently egregious and prejudicial as to conprom se a
defendant’s right to a fair trial” (People v Caban, 5 NY3d 143, 152;
see People v Atkins, 107 AD3d 1465, 1465). Such an error did not
occur here. This was a high publicity case, and defendant has not

denonstrated “ ‘the absence of strategic or other legitimte
expl anations’ for counsel’s alleged shortcomng[]” (People v
Benevento, 91 NY2d 708, 712). 1In addition to contending that the

above error by itself warrants reversal, defendant al so contends that
there were other instances of ineffectiveness. W conclude, however,
t hat the evidence, the law and the circunstances of this case, viewed
in totality and as of the time of the representation, establish that

def endant received neani ngful representation (see generally People v

Bal di, 54 Ny2d 137, 147).

Contrary to defendant’s further contention, we conclude that the
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evidence is legally sufficient to support the conviction and, view ng
the evidence in light of the elements of the crinmes as charged to the
jury (see People v Danielson, 9 NY3d 342, 349), we further concl ude
that the verdict is not against the weight of the evidence (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495). *“The fact that no one
saw defendant fire the shot that [injured] the victimdoes not render
the evidence legally insufficient, inasnuch as there was anple
circunstanti al evidence establishing defendant’s identity as the
shooter” (People v Moore [appeal No. 2], 78 AD3d 1658, 1659, |v denied
17 NY3d 798). Moreover, “[w here, as here, defendant’s statenents
could be interpreted as relevant admssions of guilt . . . , there
[i]s both direct and circunstantial evidence” of defendant’s guilt
(Peopl e v Casper, 42 AD3d 887, 888, |Iv denied 9 NY3d 990 [i nternal
guotation marks omtted]). Finally, we have considered defendant’s
remai ni ng contentions and concl ude that none requires reversal or
nodi fi cation of the judgnent.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF LEGACY AT FAI RWAYS, LLC
AND BOUGHTON PROPERTI ES, LLC
PETI TI ONERS- RESPONDENTS,

Vv MVEMORANDUM AND ORDER
PLANNI NG BOARD OF TOMN OF VI CTOR

RESPONDENT- APPEL LANT.
(APPEAL NO. 1.)

THE WOLFORD LAW FI RM LLP, ROCHESTER (M CHAEL R. WOLFORD OF COUNSEL),
FOR RESPONDENT- APPELLANT.

ADAMS BELL ADAMS, P.C., ROCHESTER (ANTHONY J. ADAMS, JR., OF COUNSEL),
FOR PETI TI ONERS- RESPONDENTS.

Appeal from a judgnment (denom nated decision, judgnent and order)
of the Suprene Court, Monroe County (Thomas A. Stander, J.), entered
Oct ober 24, 2012 in a CPLR article 78 proceeding. The judgnment, inter
alia, granted the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
di sm ssed.

Menmorandum  Petitioners commenced these CPLR article 78
proceedi ngs seeking, inter alia, to annul the respective
determ nations of respondent to inpose a per unit recreation fee on
property owned and devel oped by themin the Town of Victor (Town).
The petitioners in appeal No. 1 challenge the determ nation inposing a
recreation fee of $600 per family unit upon property consisting of 144
apartnments owned and devel oped by them and the petitioners in appeal
No. 2 challenge the determ nation inposing a recreation fee of $1, 000
per unit upon property consisting of 45 townhouse units owned and
devel oped by them

W note at the outset that petitioners Legacy at Fairways, LLC,
US Homes Co., Inc., and Mark IV Construction, Inc., along with
Chri stopher A. D Marzo, previously commenced a CPLR article 78
proceedi ng chal l engi ng the determ nation inposing a per unit
recreation fee upon property consisting of the apartment units at
issue in appeal No. 1. On an initial appeal in that nmatter, we
concluded, inter alia, that Supreme Court properly denied the pre-
answer notion to dism ss nade by the respondents-defendants in that
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matter. In doing so, we noted that there were “triable issues of fact
with respect to, inter alia, whether the Town Pl anning Board[, i.e.,

t he respondent herein,] inposed [a] recreation fee” (Matter of Legacy
at Fairways, LLC v McAdoo, 67 AD3d 1460, 1462). On a subsequent

appeal in that matter, we concluded, inter alia, that the respondent
herein inposed a recreation fee in 2000, i.e., the year in which the
petitioners in that appeal applied for approval of a m nor subdivision
plan in relation to that property (Matter of Legacy at Fairways, LLC v
McAdoo, 76 AD3d 786, 788, |v denied 16 NY3d 706 [Legacy I1]). W also
concl uded that “the manner in which the [respondent herein] inposed
the fee was inproper inasmuch as it failed to make findings ‘that a
proper case exist[ed] for requiring that’ parkland be set aside or
that a fee be inposed in lieu thereof (Town Law 8§ 277 [4] [b]; see §
277-a [6] [b])” (id. at 788). W therefore remtted the matter to the
respondent herein for further consideration and, if appropriate, for
required findings (id.).

Upon remttal, respondent reduced the recreation fee of $1, 000
per famly unit that had been previously paid for the apartnents at
issue in appeal No. 1 to $600 per famly unit. Approximtely one
nonth |ater, respondent reduced the recreation fee of $1,500 that had
been assessed by respondent in 2007 and that had been paid relative to
t he townhouse units at issue in appeal No. 2 to $1,000 per famly
unit. As noted, petitioners in each of these appeals subsequently
commenced these CPLR article 78 proceedi ngs seeking to annul the
respective determ nations of respondent to inpose a recreation fee on
each of the apartnments and townhouse units. The parties to appeal No.
2 have stipulated that our decision in Legacy Il is equally applicable
to the proceeding in appeal No. 2. W conclude that Suprenme Court
erred in granting the petitions.

As respondent correctly contends in both appeals, the court erred
in agreeing with petitioner that the timng of respondent’s findings
was a violation of |awful procedure inasnuch as respondent nade the
findings at issue after the conpletion of devel opnent on the
apartnents and townhouse units. W thus conclude that the court erred
to the extent that it granted the petitions on that ground.
Petitioners’ contention concerning the timng of respondent’s findings
following our remttal in Legacy Il was not properly before the court
because it was not raised at the admnistrative | evel (see Matter of
Kearney v Village of Cold Spring Zoning Bd. of Appeals, 83 AD3d 711
713; Matter of Kahn v Planning Bd. of City of Buffalo, 60 AD3d 1451,
1451- 1452, |v denied 13 NY3d 711). Petitioners’ contention is
therefore “ ‘precluded fromjudicial review ” (Kearney, 83 AD3d at
713).

We |ikew se conclude that the court erred in finding that
respondent violated | awful procedure by failing to provide petitioners
with an opportunity to propose a park, inasmuch as petitioners did not
rai se that contention either before respondent or before the court,
and there was therefore no basis for the court to have reached that
i ssue (see id.; Kahn, 60 AD3d at 1451-1452; WMatter of Violet Realty,
Inc. v Gty of Buffalo Planning Bd., 20 AD3d 901, 903, |v denied 5
NY3d 713). We note in any event that petitioners do not directly
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address that issue on appeal and have apparently conceded it (see
Wel don v Rivera, 301 AD2d 934, 935).

W al so conclude that respondent’s use of Town Law 8§ 277 (4) was
not an inperm ssible exercise of taxing power. |nasnmuch as the Court
of Appeals has rejected the notion that section 277 (4) is a “taxing”
statute (see Twin Lakes Dev. Corp. v Town of Mnroe, 1 NY3d 98, 106-
107, cert denied 541 US 974), we nust deci de whet her respondent’s
determ nation that the Town needs “additional funds to devel op parks
and recreational facilities,” not additional land, is consistent with
the |l egislative purpose of that statute. The Court of Appeals has
recogni zed that section 277 (4) “ ‘represents a legislative reaction
to the threatened | oss of open |land avail able for park and
recreational purposes resulting fromthe process of devel opnent in
subur ban areas and the continuing denmands of the growi ng popul ati ons
in such areas for additional park and recreational facilities” ” (Twin
Lakes Dev. Corp., 1 NY3d at 102, quoting Matter of Bayswater Realty &
Capital Corp. v Planning Bd. of Town of Lew sboro, 76 Ny2d 460, 468
[ enphasis added]). |In that vein, section 277 (4) (b) provides that a
set-aside of land for a park or other recreational purposes nay be
required if the planning board has made a finding that a proper case
for such land exists. That section further provides that “[s]uch
findings shall include an evaluation of the present and anti ci pated
future needs for park and recreational facilities in the town based on
proj ected popul ation growh to which the particul ar subdivision plat
will contribute” (id. [enphasis added]). Section 277 (4) (c) provides
that, in the event the planning board determ nes that a park may not
be suitably |located on the subdivision plat, “[a]ny nonies required by
the planning board in lieu of land for park, playground or other
recreational purposes, pursuant to the provisions of this section,
shal | be deposited into a trust fund to be used by the town
exclusively for park, playground or other recreational purposes,

i ncluding the acquisition of property” (enphasis added).

Here, the court concluded that the assessment of recreation fees
was unjustified because respondent found that the Town did not need
nore recreational |and. As noted, however, Town Law 8§ 277 (4)
provi des that concern over popul ation demand for additional
recreational facilities and the unsuitability of the plat at issue may
justify the assessnent of recreation fees. Furthernore, contrary to
petitioners’ contention, the application of section 277 involves a
t own- based review, not a plat-based review. W thus conclude that the
court erred in determning that respondent acted irrationally in
i mposing the recreation fees at issue (see generally Matter of Pell v
Board of Educ. of Union Free Sch. Dist. No 1 of Towns of Scarsdale &
Mamar oneck, Westchester County, 34 Ny2d 222, 230-231). We further
concl ude upon our review of the record that the determnation to
i npose recreation fees in lieu of parkland dedication is not arbitrary
or capricious, nor is it affected by an error of |aw (see generally
Matter of Davies Farm LLC v Planning Bd. of Town of C arkstown, 54
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AD3d 757, 758, |v denied 11 NY3d 713).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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TOMHOMVES, LLC, US HOVES CO., INC. AND
MARK |V CONSTRUCTI ON, | NC.,

PETI TI ONERS- RESPONDENTS,

\% MEMORANDUM AND ORDER
PLANNI NG BOARD OF TOMN OF VI CTOR,

RESPONDENT- APPEL LANT.
(APPEAL NO. 2.)

THE WOLFORD LAW FI RM LLP, ROCHESTER (M CHAEL R WOLFORD OF COUNSEL),
FOR RESPONDENT- APPELLANT.

ADAMS BELL ADAMS, P.C., ROCHESTER (ANTHONY J. ADAMS, JR., OF COUNSEL),
FOR PETI TI ONERS- RESPONDENTS.

Appeal from a judgnment (denom nated decision, judgnent and order)
of the Suprene Court, Monroe County (Thomas A. Stander, J.), entered
Cctober 24, 2012 in a CPLR article 78 proceeding. The judgnent, inter
alia, granted the petition.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
di sm ssed.

Sanme Menorandum as in Matter of Legacy at Fairways, LLC v

Pl anning Bd. of Town of Victor ([appeal No. 1] _ AD3d ___ [Dec. 27,
2013]).
Entered: Decenber 27, 2013 Frances E. Cafarel

Cerk of the Court
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JETONE JONES, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (ALAN WLLIAVMS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered Cctober 8, 2010. The appeal was held
by this Court by order entered February 8, 2013, decision was reserved
and the matter was remtted to Suprene Court, Erie County, for further
proceedi ngs (103 AD3d 1215). The proceedi ngs were held and conpl et ed.

It is hereby ORDERED that the judgment so appealed fromis
unani nously affirned.

Menorandum  We previously held this case, reserved decision and
remtted the matter to Suprene Court to rule on defendant’s notion to
i nspect the grand jury mnutes and to dismss the indictnment due to
al l egedly defective grand jury proceedi ngs, and we rejected
def endant’ s remai ni ng contentions (People v Jones, 103 AD3d 1215, |v
di sm ssed 21 NY3d 944). Upon remttal, the court inspected the grand
jury mnutes and deni ed defendant’s notion for disclosure of the
mnutes and to disnmiss the indictnent. W affirmthe judgnent. The
court did not abuse its discretion in denying defendant’s request to
review the grand jury mnutes (see generally Matter of Lungen v Kane,
88 NY2d 861, 862-863; People v Dougl as, 288 AD2d 859, 859, |v denied
97 Ny2d 681) and, having reviewed the grand jury minutes, we concl ude
that the court properly refused to dismss the indictnment. The
m nut es denonstrate that the prosecutor properly instructed the grand
jurors and that the proceedings were not otherw se defective (see
generally People v Hebert, 68 AD3d 1530, 1533-1534, |v denied 14 NY3d
841).

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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COUNSEL), FOR PLAI NTI FF- APPELLANT- RESPONDENT.
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Appeal and cross appeal froman order of the Supreme Court, Erie
County (John A. Mchalek, J.), entered March 25, 2013. The order,
anong ot her things, granted those parts of the notion of defendants
for partial summary judgnent seeking to limt plaintiff’s damages and
to dism ss the cause of action for intentional interference with
contract, but denied that part of the notion seeking to dismss the
cause of action for conversion.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the |aw by vacating the second, fourth, and
fifth ordering paragraphs, denying that part of the notion seeking to
limt plaintiff’s damages to $1.2 million, and granting that part of
the notion seeking to dism ss the 29th cause of action, and as
nodi fied the order is affirmed w thout costs.

Mermorandum  Plaintiff, a debt collection agency, commenced this
action seeking damages resulting from defendants’ all eged breach of
contract and negligence with respect to the sale by defendant SunCom
Wrel ess Operating Conpany, LLC (SunCom of delinquent customner
accounts to plaintiff. From Novenber 2005 until March 2008, plaintiff
and SunCom execut ed si x “Purchase and Sal e Agreenents” (purchase
agreenents). Four of the purchase agreenents involved the transfer of
a single debt portfolio; the other two agreenents, which the parties
refer to as “forward flow agreenments,” provided for the transfer of
debt portfolios on a nonthly basis. The purchase agreenents are
largely identical, although the forward fl ow agreenents contain
nodi fications to reflect the ongoing nature of the arrangenent. As
particularly relevant here, article 5 of each of the purchase
agreenents includes certain indemification obligations on the part of
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plaintiff and SunCom and provides that the “Seller,” i.e., SunCom
“Wll not be required to indemify, and will not otherw se be |iable
to, [plaintiff] for Seller’s indemification obligations under this
Article 5 for any anounts in excess of a maxi mum aggregat e anmount of
Two Hundred Thousand Dol | ars ($200, 000)."

In or about February 2008, SunCom becane a whol | y- owned
subsidiary of defendant T-Mbile USA, Inc. (T-Mbile). According to
plaintiff, SunCom and/or T-Mbbile, as successor in interest to the
pur chase agreenents, breached those agreenents by failing to provide
plaintiff with docunents necessary to verify the anmount of the debt
transferred under the agreenents. Plaintiff also initially alleged
that defendants acted negligently in failing to preserve the necessary
docunents. Suprenme Court granted in part defendants’ notion to
di sm ss the conplaint by dism ssing the negligence cause of action
agai nst SunCom granted in part plaintiff’s cross notion for |eave to
anend the conplaint by permtting plaintiff to add a cause of action
against T-Mobile for intentional interference with contract, and
denied that part of plaintiff’'s cross notion seeking to add a cause of
action against T-Mbile for conversion. On a prior appeal, this Court
nodi fied that order by dism ssing the negligence cause of action
agai nst T-Mbile, and granting plaintiff |leave to anend the conpl ai nt
to include a cause of action for conversion against T-Mbile (LHR
Inc. v T-Mobile USA, Inc., 88 AD3d 1301). Defendants thereafter noved
for partial summary judgnment seeking to limt plaintiff’s damages to
$1.2 million, i.e., $200,000 on each of the six purchase agreenents,
and to dismss plaintiff’s causes of action against T-Mbile for
conversion and intentional interference with contract. The court
granted those parts of defendants’ notion seeking to limt plaintiff’s
damages and to dism ss the cause of action for intentional
interference with contract, but denied that part of the notion seeking
to dism ss the cause of action for conversion. Plaintiff appeals and
def endant s cross-appeal .

Contrary to plaintiff’s contention on its appeal, we concl ude
that the court properly determ ned that the clear and unanbi guous
| anguage of the indemnification provisions of the purchase agreenents
apply to this action. The purchase agreenents provide that they are
to be “governed by, and construed and enforced in accordance with[,]
the |l aws of the Commonweal th of Pennsylvania,” and all parties agree
t hat Pennsylvania | aw applies here. “In undertaking the
interpretation of a contract under Pennsylvania |law, the court nust
begin with the | anguage of the contract itself” (United States Steel
Corp. v Lunbernens Mut. Cas. Co., 2005 WL 2106580, *7 [US Dist ¢, WD
Pa, Aug. 31, 2005, No. Gv. A 02-2108]). “The ultimate goal of
interpreting a contract is to ascertain and give effect to the intent
of the parties as reasonably mani fested by the | anguage of their
witten agreement” (County of Delaware v J.P. Mascaro & Sons, Inc.,
830 A2d 587, 591, affd 582 Pa 590, 873 A2d 1285). Wiere contractual
| anguage is “clear and unanbi guous, the focus of interpretation is
upon the ternms of the agreenent as mani festly expressed, rather than
as, perhaps, silently intended” (Steuart v MChesney, 498 Pa 45, 49,
444 A2d 659, 661; see Halpin v LaSalle Univ., 432 Pa Super 476, 481,
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639 A2d 37, 39, appeal denied 542 Pa 670, 668 A2d 1133). *“A contract
is not rendered ambi guous by the nere fact that the parties do not
agree upon its proper construction” (J.P. Mascaro & Sons, Inc., 830
A2d at 591; see Hal pin, 432 Pa Super at 482, 639 A2d at 39; see also
12th St. G/m Inc. v General Star Indem Co., 93 F3d 1158, 1165).

Rat her, “[a] contract is anbiguous if it is reasonably susceptible of
di fferent constructions and capabl e of being understood in nore than
one sense” (Trizechahn Gateway LLC v Titus, 601 Pa 637, 653, 976 A2d
474, 483 [internal quotation marks omtted and enphasis added]; see
Madi son Constr. Co. v Harleysville Muit. Ins. Co., 557 Pa 595, 606, 735
A2d 100, 106).

Here, we agree with defendants that the indemification
provi sions at issue herein are broadly worded and enconpass first-
party clainms, i.e., clains between the contracting parties (see SBA
Network Servs., Inc. v Tel ecom Procurenent Servs., Inc., 250 Fed Appx
487, 492 [3'® Cir 2007]; Waynesborough Country C ub of Chester County
v Diedrich Niles Bolton Architects, Inc., 2008 W. 4916029, *4-5 [ED
Pa, Nov. 12, 2008, No. G v. A 07-155]; STS Holdings, Inc. v CD
Corp., 2004 W. 739869, *2-3 [US Dist C, ED Pa, Mar. 19, 2004, No.
Cv. A 99-3480]; Circuit Cty Stores, Inc. v Ctgo Petrol eum Corp.
1995 W. 393721, *5 [US Dist C, ED Pa, June 29, 1995, No. Gv. A 92-
7394]; see also Benchmark G oup, Inc. v Penn Tank Lines, Inc., 612 F
Supp 2d 562, 594 nl6 [ED Pa 2009]). W note that nothing in article 5
of the purchase agreenents |imts that article s provisions to clains
commenced by third parties (see STS Holdings, Inc., 2004 W. 739869, at
*3; CGrcuit Cty Stores, Inc., 1995 W 393721, at *5). To the
contrary, section 5.5 of the purchase agreenents, entitled “Procedure
for Indemification,” specifically contenplates first-party
indemi fication clains. Because the relevant provisions of the
purchase agreenents are unanbi guous, we nust enforce the | anguage as
witten (see Waynesborough Country C ub of Chester County, 2008 W
4916029, at *3; see generally Mdison Constr. Co., 557 Pa at 606, 735
A2d at 106). Although plaintiff contends that such result is unfair
and econom cal ly unreasonable, it is well established that “[a] court
may not rewite [a] contract for the purpose of acconplishing that
which, in its opinion, may appear proper, or, on general principles of
abstract justice . . . nmake for [the parties] a better contract than
they chose, or saw fit, to make for thenselves, or renake a contract,
under the guise of construction, because it |ater appears that a
di fferent agreenent should have been consummated in the first
i nstance” (Steuart, 498 Pa at 51, 444 A2d at 662). Thus, the court
properly concluded that plaintiff is bound by the indemification
provisions and, thus, the limtations on liability set forth in
article 5 of the purchase agreenents (see STS Hol dings, Inc., 2004 W
739869, at *3).

W agree with plaintiff, however, that there is an issue of fact
whet her the $200,000 Iimtation on liability applies to each of the
Ssi X purchase agreenents executed by the parties or to each of the 28
debt portfolio transfers collectively consummated thereunder. In
order to affirman order granting “ ‘sumrary judgnent on an issue of
contract interpretation, we nmust conclude that the contractual
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| anguage is subject to only one reasonable interpretation’ " (Sanford
Inv. Co., Inc. v Ahlstrom Mach. Holdings, Inc., 198 F3d 415, 420-421).
Here, we concl ude that the |anguage of the purchase agreenents is

anbi guous, i.e., it is “subject to nore than one reasonable
interpretation when applied to a particular set of facts” (Shepard v
Tenple Univ., 948 A2d 852, 857), and thus that the court erred in
granting partial summary judgnment to defendants limting plaintiff’s
danmages to $200, 000 per purchase agreenent. W therefore nodify the
order accordingly.

As noted above, the parties executed a total of six purchase
agreenents containing the indemification clauses at issue—the four
agreenents transferring individual debt portfolios and the two forward
fl ow agreenents. The forward flow agreenents provide that each of the
nmont hly debt portfolio transfers are “[s]ubject to the terns of this
Agreenent,” and that the accounts are to be “transferred and assi gned
pursuant to a Bill of Sale in the formattached [t]hereto.” The
| anguage of the forward flow agreenents and the formbill of sale
support defendants’ interpretation, accepted by the court, that
article 5s limtation of liability applies to the six agreenents, not
to each separate debt portfolio transfer. According to the court,
“Iclonstruing the witings thenselves, the Bills of Sale and
Assi gnnents of Accounts were not intended to be separate agreenents
fromthe [purchase agreenents] under which they were issued.” W
note, however, that the parties did not use the formbill of sale
attached to the forward fl ow agreenents for their subsequent
transactions, and that the bills of sale that they actually executed
appear to function as stand-al one agreenments. Specifically, the bills
of sal e acconpanying each forward fl ow agreenment do not refer back to
the forward fl ow agreenent, but rather refer to a separate “Purchase
Agreenent” dated as of the date of the transfer. The bills of sale
wer e acconpani ed by an “Inventory of Receivabl es included under this
Agreenent”; a docunent listing the nunber and face val ue of the
accounts transferred, the total purchase price, the total due at
closing, and the closing date; and a cover page entitled “General
Ternms and Conditions,” which is followed by a copy of the forward fl ow
agreenent. The parties followed the sanme pattern with respect to the
first five bills of sale executed under the second forward fl ow
agreenent. After plaintiff termnated the second forward fl ow
agreenent and anmended the agreenment to provide for a | ower purchase
price, the parties anended the bill of sale to refer back to the
second forward fl ow agreenent.

W concl ude that the inprecise |anguage contained in the earlier
bills of sale is anbiguous, i.e., “it is reasonably susceptible of
di fferent constructions and capabl e of being understood in nore than
one sense” (Madison Constr. Co., 557 Pa at 606, 735 A2d at 206
[internal quotation marks omtted]). Specifically, it is unclear
whet her the terns and conditions of the forward fl ow agreenment s—pst
notably, the indemification provisions—apply to all of the debt
portfolio transfers under a given purchase agreenment or to each debt
portfolio transfer, individually. 1In our view, that ambiguity
presents an issue “of fact for the trier of fact to resolve in |ight
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of the extrinsic evidence offered by the parties in support of their
respective interpretations” (Sanford Inv. Co., Inc., 198 F3d at 421;
see School Dist. of Gty of Mnessen v Farnham & Pfile Co., Inc., 878
A2d 142, 149; Juniata Val. Bank v Martin Q| Co., 736 A2d 650, 663;
see generally Conmmunity Coll. of Beaver County v Conmunity Coll. of
Beaver County, Socy. of the Faculty [PSEA/ NEA], 473 Pa 576, 592, 375
A2d 1267, 1275). Here, plaintiff’'s president and vice president
averred that each debt portfolio purchased under the forward fl ow
agreenents constituted a separate and distinct contract. Plaintiff’s
expert |ikew se opined that “[i]t is generally understood and accepted
in the [debt collection] industry that a forward fl ow agreenent sets
forth the general terns and conditions for each successive nonthly
purchase, and that each sale of a portfolio is a separate and di stinct
contract or agreenment.” Thus, in his opinion, there were “28 separate
contracts entered into between the parties” and “any limtation on the
i ndemmi fication obligation would apply to each separate portfolio
purchase.” 1In light of plaintiff’s extrinsic evidence and the well -
settled principle that “indemity clauses are construed nost strictly
agai nst the party who drafts them especially when that party is the
indemmitee” (Ratti v Wheeling Pittsburgh Steel Corp., 758 A2d 695,

702, appeal denied 567 Pa 715, 785 A2d 90), we conclude that the court
erred in accepting defendants’ interpretation of the contract and in
l[imting plaintiff’s damages to $1.2 million upon defendants’ notion
for partial summary judgnment (see School Dist. of Gty of Mnessen,
878 A2d at 149; Juniata Val. Bank, 736 A2d at 663-664).

Contrary to plaintiff’s final contention, we conclude that the
court properly dism ssed the cause of action for tortious interference
wi th contract against T-Mbile. As SunComis successor in interest to
t he purchase agreenents, T-Mobile cannot be liable for interfering
with its owm contract (see Ahead Realty LLC v India House, Inc., 92
AD3d 424, 425; Tri-Delta Aggregates v Goodell, 188 AD2d 1051, 1051, |v
deni ed 82 Ny2d 653).

Wth respect to the cross appeal, we agree with defendants that
the court erred in denying that part of their notion for parti al
sumary judgnent dism ssing the 29th cause of action, for conversion.
“I[1]t is well established that a cause of action to recover danmages
for conversion cannot be predicated on a nere breach of contract”
(Schm dt v Lorenzo, 70 AD3d 1362, 1362 [internal quotation marks

omtted]). Because plaintiff “failed to show. . . that [T-Mbile]
engaged in tortious conduct separate and apart from[its alleged]
failure to fulfill its contractual obligations,” the cause of action

for conversion nust be dismssed (LHR, Inc., 88 AD3d at 1304 [internal
quotation marks omtted]; see Matzan v Eastman Kodak Co., 134 AD2d
863, 863-864). We therefore further nodify the order accordingly.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from an order of the Suprene Court, Erie County (James H.
Dillon, J.), entered March 21, 2013. The order denied the notion of
def endant for summary judgnment di sm ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis reversed
on the aw wi thout costs, the notion is granted, and the conplaint is
di sm ssed.

Menorandum Plaintiffs commenced this action seeking damages for
injuries allegedly sustained by Joseph Catalano (plaintiff) when a
chair at a restaurant owned by defendant coll apsed as he sat on it,
causing himto fall to the ground. W agree w th defendant that
Suprenme Court erred in denying her notion for summary judgnent
di sm ssing the conplaint.

Def endant met her initial burden of establishing that she neither
created nor had actual or constructive notice of the allegedly
defective condition of the chair (see Loiacono v Stuyvesant Bagels,
Inc., 29 AD3d 537, 538; see generally King v Sanis E., Inc., 81 AD3d
1414, 1414-1415). In support of the notion, defendant submtted,
inter alia, the deposition testinmony of plaintiff and his wfe,
plaintiff Barbara Catal ano, and defendant. Plaintiff and his wife
testified that, prior to the accident, they had patronized defendant’s
restaurant for a nunber of years and had never noticed or encountered
any problens with the netal-framed chairs at issue. Indeed, plaintiff
testified that he went to the restaurant five nornings per week, that
he and his dining conpanions sat at the sane table and in the sane
chairs every norning, and that neither he nor his conpanions had ever
experienced any problens with the chairs. On the day he fell,
plaintiff did not notice anything wong with the chair when he sat
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down, and he had no idea what caused the chair to collapse. Defendant
testified that, prior to the accident, she had received no conplaints
about the chairs and no such chair had broken previously. Wth the
exception of the chair at issue, defendant continued to use the sane
chairs at the restaurant, and has not experienced any problens with
the chairs since the accident (see generally Anderson v Justice, 96
AD3d 1446, 1447).

Plaintiffs failed to raise a triable issue of fact in opposition
to the notion (see generally Zuckerman v City of New York, 49 Ny2d
557, 562). Plaintiffs asserted only that there were issues of fact
concerni ng defendant’s constructive notice, i.e., whether reasonable
i nspections of the chair would have disclosed the all eged defect that
caused the chair to collapse. The duty of a property owner to inspect
his or her property “is measured by a standard of reasonabl eness under
t he circunstances” (Pommrerenck v Nason, 79 AD3d 1716, 1717). Here,
defendant testified that she wi pes down the chairs at the end of each
day and that, “every nonth or so,” she perforns a “nmjor cleaning” of
the restaurant, which includes an inspection of the chairs. |In the
absence of any prior conplaints, incidents, accidents, or any other
ci rcunst ances that shoul d have aroused defendant’s suspicion that the
chairs were defective (see Anderson, 96 AD3d at 1448; Ponmmerenck, 79
AD3d at 1718; Scoppettone v ADJ Hol ding Corp., 41 AD3d 693, 695), we
conclude that plaintiffs failed to raise a triable issue of fact
concerni ng the reasonabl eness of defendant’s inspection practices, and
t hus whet her defendant had constructive notice of the alleged
defective condition of the chair.

W reject plaintiffs’ alternative contention that notice to
def endant was not required because the doctrine of res ipsa |oquitur
applies. That doctrine “does not apply here because, inter alia,
def endant was not in exclusive control of the instrunentality that
all egedly caused plaintiff’s injuries,” i.e., the chair (More v
Otolano, 78 AD3d 1652, 1653; see Chini v Wendcentral Corp., 262 AD2d
940, 940, |v denied 94 Ny2d 752). Specifically, “[t]he record is
devoi d of evidence that defendant’s control of the chair, located in a
restaurant open to the public where innunerabl e patrons had access to
the chair, was sufficiently exclusive ‘to fairly rule out the chance
that the defect . . . was caused by sone agency other than defendant’s
negligence’ ” (Hardesty v Slice of Harlem 11, LLC, 79 AD3d 472, 472,
guoting Dermatossian v New York Gty Tr. Auth., 67 Ny2d 219, 228; see
Loi acono, 29 AD3d at 538; Chini, 262 AD2d at 940). The restaurant at
issue is open to the public five days per week for breakfast and
lunch, and plaintiff’'s wife testified that “everybody sits at th[e]
tabl e” where the allegedly defective chair was | ocated, and that
“[i]t’s like a social gathering table.”

Al'l concur except VALENTINO and WHALEN, JJ., who dissent and vote
to affirmin the foll ow ng Menorandum W respectfully dissent. W
di sagree with the mgjority’ s conclusion that defendant nmet her initial
burden of establishing |ack of constructive notice. To the contrary,
we conclude that there are issues of fact concerning the nature of the
al | eged defect that caused the chair to coll apse and the
reasonabl eness of defendant’s preaccident inspection practices, i.e.,
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whet her reasonabl e i nspection practices should have al erted def endant
to the defective condition of the chair, thereby precludi ng sunmary

j udgnment to defendant (see generally Alvarez v Prospect Hosp., 68 Nyad
320, 324). Notably, the record is devoid of any evidence of the
nature of the defect that caused the chair leg to separate fromthe
seat, and any evi dence indicating whether the defect was hidden or
observabl e. Phot ographs taken of the chair showing its postacci dent
condition show that the chair leg cleanly separated fromthe seat and
that the leg had been affixed to the seat with sone type of fasteners.
Wth respect to the condition of the chair, defendant testified that
she had purchased the chair as part of a |arger purchase of used
chairs, that she did not know the weight capacity of the chairs, and
that sonme of her restaurant patrons probably wei ghed 300 pounds or
nore. Wth respect to defendant’s preaccident inspection practices,
defendant testified that she inspected the chairs approximtely once
per nmonth, “to make sure that everything is solid[,] feels good and
everything is in shape.” Defendant failed to submt any evidence,
however, as to when she | ast conducted an inspection of the chair and
its fasteners prior to the injury of plaintiff Joseph Catal ano (see
Bailey v Curry, 1 AD3d 1059, 1059; cf. Anderson v Justice, 96 AD3d
1446, 1447-1448) and, in the absence of such evidence, we concl ude
that she has failed to establish as a matter of |aw that she | acked
constructive notice of the alleged defect that caused the chair to
col | apse (see Hayes v Riverbend Hous. Co., Inc., 40 AD3d 500, 501).
Def endant al so failed to submt any evidence that a reasonable

i nspection woul d not have reveal ed the all eged defect (see Personius v
Mann, 20 AD3d 616, 617, nod on other grounds 5 NY3d 857). For the

f oregoi ng reasons, we concl ude that Suprene Court properly denied
defendant’s notion for sunmary judgnment di sm ssing the conplaint and
woul d thus affirm

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from a judgnment (denom nated decision and order) of the
Suprene Court, N agara County (Ralph A Boniello, Ill, J.), entered
Sept enber 11, 2012 in a CPLR article 78 proceeding. The judgnent
granted the petition to conpel respondent to permanently designate
petitioners as police detectives.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioners are nenbers of the Niagara Falls Police
Departnment (NFPD) Crinme Scene Unit and commenced this CPLR article 78
proceedi ng seeki ng designation as police detectives pursuant to Cvil
Service Law 8 58 (4) (c) (ii). After a hearing, Suprene Court granted
the petition, concluding that petitioners were tenporarily assigned to
the sane duties as detectives in the NFPD and thus were entitled to
such designation in accordance with the statute (see id.). View ng
the evidence in the light nost favorable to petitioners, the
prevailing parties, we conclude that the court’s decision is supported
by a fair interpretation of the evidence (see generally Mtter of
Har ni schf eger v Mbore, 79 AD3d 1706, 1707, |v dism ssed 16 NY3d 848;
Matter of City of Syracuse Indus. Dev. Agency [Alterm Inc.], 20 AD3d
168, 170).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from an order and judgnent (one paper) of the Suprene
Court, Monroe County (WIlliamP. Polito, J.), entered Septenber 4,
2012. The order and judgnent, anong other things, dismssed the first
cause of action against all defendants and di sm ssed the renai nder of
t he anended conpl ai nt agai nst def endant Town of Penfield.

It is hereby ORDERED t hat the appeal fromthe order and judgnent
insofar as it concerns the easenent over the enmergency access driveway
is dismssed and the order and judgnment is unaninously nodified on the
| aw by deleting the fourth ordering paragraph insofar as it grants a
decl aration and as nodified the order and judgnent is affirmed w thout
costs.

Menorandum  These consol i dat ed appeal s i nvol ve a di spute between
| andowners of two adjoining properties. The properties previously
were owned as a single parcel, and in the |ate 1990s the owner of the
property sought to develop the parcel into apartnent buil dings and
t ownhone units as a cluster devel opment pursuant to Town Law § 278.
After the resolution of certain obstacles to approval, including
ensuring conpliance with this Court’s 1999 decision regarding the
zoning requirenents (Matter of Penfield Panorama Area Community v Town
of Penfield Planning Bd., 253 AD2d 342), the Town of Penfield Planning
Board (Pl anni ng Board) approved the application. The owner of the
parcel subsequently conveyed it to a devel oper that, in turn, conveyed
the property to Ellison Heights LLC (defendant).
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I n 2005, defendant applied to the Planning Board to anmend the
site plan for the cluster devel opnment. Defendant sought, inter alia,
to reduce the nunber of townhones on the property, increase the nunber
of apartnent units, and subdivide the property into two smaller
parcels, with the townhomes devel oped on one parcel as Phase | of the
project and the apartnment buil di ngs devel oped on the other parcel as
Phases Il and |11l of the project. The Planning Board eventually
approved defendant’s site plan and the subdivision of the parcel.

Def endant thereafter began construction on the townhones and sold the
property on which the townhones are |located to plaintiff. Defendant
retained the property on which the apartnent buildings were to be
constructed at sone |ater date.

In 2011, defendant applied to the Planning Board to amend its
site plan for the property that it had retained. Defendant sought to
devel op the property using the sanme density and open space
restrictions established by the Planning Board in 1999, thereby
i ncorporating the open space of plaintiff’'s property inits density
calculation. Plaintiff thereafter comrenced this action seeking,
inter alia, declarations regarding its property rights pursuant to
RPAPL article 15 (see RPAPL 1521 [1]). Plaintiff alleged, inter alia,
t hat defendant had not reserved an easenent over the private road on
plaintiff’s property known as Sabl e Gaks Lane, that defendant had no
right to use the energency access driveway or utilities |located on
plaintiff's property, and that defendant had no right to restrict
devel opnent on plaintiff’s property by using the open space | ocated on
plaintiff’s property in defendant’s cal culation of the density of the
devel opnment on its own property. Defendant, along with the individual
def endants, noved to dism ss the anended conpl ai nt agai nst them
pursuant to CPLR 3211 (a) (1) and (7), and defendant Town of Penfield
(Town) al so noved to dism ss the amended conpl aint against it,
contending, inter alia, that the Town is not a proper defendant to any
of plaintiff’s causes of action. By the order and judgnent in appeal
No. 1, Suprenme Court disnissed the first cause of action against al
def endants and di sm ssed the remai nder of the anended conpl ai nt
agai nst the Town as well.

Plaintiff then noved pursuant to CPLR 3025 (c) for |eave to anmend
t he amended conplaint, to conformthe pleading to the order and
judgment in appeal No. 1. Plaintiff sought |eave to assert a new
cause of action pursuant to RPAPL article 15 alleging that, because
the court had declared that plaintiff’s property was bound by the plat
map filed in 2007, then defendant’s property |ikew se was bound by
that plat map, and defendant thus was prohibited fromdeveloping its
property in a manner inconsistent with the plat map and the docunent
referenced therein. By the order and judgnent in appeal No. 2, the
court denied plaintiff’s notion on the ground that the proposed
amendnment was w t hout nerit.

Initially, we agree with defendant that plaintiff’s appeal from
the order and judgnment in appeal No. 1 insofar as it concerns
defendant’ s use of the enmergency access driveway | ocated on
plaintiff’s property nmust be dism ssed as noot inasnuch as “changed
ci rcunst ances prevent us ‘fromrendering a decision which would
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effectually determ ne an actual controversy between the parties

i nvolved” ” (Saratoga County Chanber of Conmerce v Pataki, 100 Ny2d
801, 810-811, cert denied 540 US 1017). Plaintiff does not refute
defendant’ s assertion that, during the pendency of this action,

def endant submtted a revised site plan to the Planning Board that
made no use of the energency access driveway on plaintiff’s property.
Contrary to plaintiff’s contention, the exception to the npotness
doctrine does not apply (see generally Matter of Hearst Corp. v Cdyne,
50 Ny2d 707, 714-715; Matter of Gannett Co., Inc. v Doran, 74 AD3d
1788, 1789).

We reject plaintiff’s contention in appeal No. 1 that the court
erred in granting the Towmn’s notion with respect to the RPAPL cause of
action against it. The Town will not “be inequitably affected by a
judgnment in the action” (CPLR 1001 [a]), nor does the Town “have an
estate or interest in the real property which may in any manner be
affected by the judgnment” (RPAPL 1511 [2]). Thus, contrary to
plaintiff’s contention, the Town is not a necessary party to the RPAPL
article 15 cause of action (see Boccardi v Horn Constr. Corp., 204
AD2d 502, 502).

Addr essing next the propriety of the order and judgnent in appeal
No. 1 with respect to defendant, we note that, although plaintiff’s
cause of action agai nst defendant pursuant to RPAPL article 15 al so
sought decl arations regardi ng defendant’ s use of Sable OCaks Lane and
utilities located on plaintiff’'s property, plaintiff has abandoned any
contention regarding the utilities or defendant’s easenent over Sable
OGaks Lane by failing to address those issues inits brief (see
Ci esinski v Town of Aurora, 202 AD2d 984, 984). Thus, the only
remai ning issue in appeal No. 1 with respect to that cause of action
agai nst defendant concerns the density and open space conditions that
restrict further devel opnment on plaintiff’s property.

Plaintiff contends in appeal No. 1 that, in dismssing the first
cause of action against defendant, the court erred in determning that
docunents on file with the Town permanently encunber and restrict
further devel opnent of plaintiff’s property. According to plaintiff,

t hose docunents, which reference the density and open space
restrictions for the cluster devel opnent, are not wthin its chain of
title and thus cannot formthe basis for an encunmbrance on its
property. W reject that contention, inasnuch as defendant is correct
that the density and open space restrictions on further devel opnent of
plaintiff's property are the result of zoning regul ations and do not
anount to encunbrances that nmust be recorded in plaintiff’s chain of
title (see O Mara v Town of Wappi nger, 9 NY3d 303, 309-311). Here,
the Pl anning Board i nposed the density and open space restrictions at

i ssue when it originally approved the cluster devel opnent in 1999 (see
Town Law 8§ 278 [3] [b]). Defendant’s subsequent 2005 application nmade
use of those sanme density and open space restrictions, despite the
subdi vi sion of the property into two parcels, and the application was
approved by the Planning Board. “The use that nay be nade of |and
under a zoning ordi nance and the use of the sane | and under an
easenent or restrictive covenant are, as a general rule, separate and



-4- 1193
CA 12-02342

distinct matters, the ordinance being a | egislative enactnent and the
easement or covenant a matter of private agreenment” (Matter of Friends
of Shawangunks v Know ton, 64 NY2d 387, 392). W conclude that here,
as in O Mra, the density and open space conditions that restrict
further devel opnent of plaintiff’s property are the result of the
Town’s “ability to inmpose such conditions on the use of |and through
the zoni ng process,” which conditions are “neani ngl ess w thout the
ability to enforce those conditions, even agai nst a subsequent
purchaser” (O Mara, 9 NY3d at 311). Indeed, it is well settled that,

“ ‘where a person agrees to purchase real estate, which, at the tineg,
is restricted by laws or ordinances, he will be deened to have entered
into the contract subject to the same [and] [h]e cannot thereafter be
heard to object to taking the title because of such restrictions’ ”
(Voorheesville Rod & Gun Cub v Tonpkins Co., 82 Ny2d 564, 570-571
quoting Lincoln Trust Co. v Wllians Bldg. Corp., 229 NY 313, 318).

| nasmuch as the density and open space restrictions are the
result of the zoning process, not property encunbrances that nust be
recorded in plaintiff’s chain of title, we further concl ude that
di smissal of plaintiff’s RPAPL article 15 cause of action, rather than
t he i ssuance of declarations pursuant to RPAPL 1521 (1), was the
proper renedy (see generally O Mara, 9 NY3d at 309-311). By using the
density and open space restrictions on plaintiff’s property inits
cal cul ation of the density and open space for the proposed devel opnent
on its own property, defendant did not “claiman estate or interest in
[plaintiff’s] real property, adverse to that of the plaintiff” (RPAPL
1515 [1] [Db]), and plaintiff thus may not chal | enge those zoning
restrictions pursuant to an RPAPL article 15 cause of action. W
therefore nodify the order and judgnent by deleting fromthe fourth
ordering paragraph the declaration that “the Phase | property is
subject to the plat map as filed in 2007.”

Finally, we conclude with respect to the order and judgnment in
appeal No. 2 that the court properly denied plaintiff’s notion for
| eave to anmend the anended conpl ai nt i nasnmuch as the proposed
anmendnents are patently lacking in nmerit (see generally Bryndle v
Safety-Kleen Sys., Inc., 66 AD3d 1396, 1396). As the court properly
noted, either party could apply to the Planning Board for nodification
of the density and open space restrictions on its property and, if
plaintiff disagreed with the Planning Board s determ nation,
plaintiff’s remedy would be to commence a proceedi ng pursuant to CPLR
article 78 after exhausting its adm nistrative renedi es.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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Appeal from an order and judgnent (one paper) of the Suprene
Court, Monroe County (WIlliamP. Polito, J.), entered Decenber 3,
2012. The order and judgnent denied the notion of plaintiff for |eave
to amend its anmended conpl ai nt.

It is hereby ORDERED that the order and judgnent so appeal ed from
i s unani nously affirmed w thout costs.

Same Menorandumas in Ellison Hgts. Honeowners Assoc., Inc. v
Ellison Hgts. LLC ([appeal No. 1] = AD3d __ [Dec. 27, 2013]).
Entered: Decenber 27, 2013 Frances E. Cafarell

Cerk of the Court
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Appeal from a judgnment of the Suprene Court, Erie County (Deborah
A. Haendiges, J.), rendered Septenber 21, 2011. The judgnent
convi cted defendant, upon a jury verdict, of crimnal contenpt in the
first degree and endangering the welfare of a child.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon a jury verdict of crimnal contenpt in the first
degree (Penal Law 8 215.51 [b] [i]) and endangering the welfare of a
child (8 260.10 [1]) and, in appeal No. 2, he appeals from a judgnent
convicting himupon the sanme jury verdict of crimnal contenpt in the
second degree (8 215.50 [3]) as a lesser included offense of crimnal
contenpt in the first degree (8 215.51 [b] [ii]). |In both appeals,
def endant contends that the evidence is legally insufficient to
support his conviction of the crimes of crimnal contenpt in the first
and second degrees, and that the verdict with respect to those crines
is against the weight of the evidence. W affirm

As defendant correctly concedes, his challenge to the |egal
sufficiency of the evidence is unpreserved for our review inasnuch as
“his notion for a trial order of dism ssal was not specifically
directed at the grounds advanced on appeal” (People v Wight, 107 AD3d
1398, 1401; see People v Gray, 86 Ny2d 10, 19). In any event, we
rej ect defendant’s chall enge.

Wth respect to appeal No. 1, defendant contends that the
evidence is legally insufficient to establish that he know ngly and
intentionally violated the June 2010 no-contact order of protection
issued in favor of the victim (hereafter, first order of protection),
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and that the verdict is against the weight of the evidence in that
regard. We reject those contentions. It is undisputed that defendant
was present in court and represented by an attorney when the first
order of protection was issued, that he signed the order, and that he
received a copy thereof. Although defendant clained that he did not
fully understand the order of protection because he speaks only Chin,
a Burnese dialect, the People introduced evidence that the order of
protection was expl ai ned to defendant in Burnese, and that defendant
understood that he had to stay away from and could not contact, the
victim A Burnese interpreter testified that, on the date the first
order of protection was issued, he translated the order of protection
fromEnglish to Burnese and explained it to defendant (see People v
Wl nore, 305 AD2d 117, 118, |v denied 100 Ny2d 589). Further, a
caseworker testified that, after the incident underlying defendant’s
conviction of crimnal contenpt in the first degree, defendant
admtted to her that he knew there was an order of protection in place
at the tinme of the incident and that he understood its neaning. W

t hus conclude that “[t]he evidence is legally sufficient . . . to
establish defendant’ s knowl edge of the existence and contents of [the
first] order of protection [and] the conduct prohibited thereby”
(Peopl e v Roman, 13 AD3d 1115, 1115, Iv denied 4 NY3d 802; see

Wl nore, 305 AD2d at 118).

Contrary to the further contention of defendant in appeal No. 1,
the evidence is legally sufficient to establish that he intentionally
pl aced or attenpted to place the victimin reasonable fear of physical
injury (see Penal Law 8 215.51 [b] [i]; see also People v Harrison,
270 AD2d 876, 876, |v denied 95 Ny2d 797). “It is well established
that a defendant may be presuned to intend the natural and probable
consequences of his [or her] actions” (Roman, 13 AD3d at 1116
[internal quotation marks omtted]), and that “[i]ntent may be
inferred fromconduct as well as the surrounding circunstances”
(People v Steinberg, 79 Ny2d 673, 682; see People v Kelly, 79 AD3d
1642, 1642, |v denied 16 NY3d 832). Here, the People established
that, after calling the victim23 tinmes, defendant knocked on the door
to the victinms apartnent and, when she did not answer, he entered the
apartnent through an upstairs door or window. The victimcalled 911
and then fled through a w ndow onto the roof of the porch with the
parties’ infant daughter strapped to her back because, according to
the victim she was afraid defendant would kill her. Defendant then
pi cked up a knife and, according to several police officers who
responded to the scene, waved the knife at the victimand shouted at
her through the wi ndow. A neighbor testified that the victi mwas
“crying” and “scream ng” on the roof of the porch, and that she
“sounded terrified.” W thus conclude that the evidence is legally
sufficient to establish that defendant intentionally placed the victim
in reasonabl e fear of physical injury (see Harrison, 270 AD2d at 876;
see al so People v Crunp, 77 AD3d 1335, 1335-1336, |v denied 16 NY3d
857). Indeed, defendant hinself testified that the victimwas afraid
of himand that she was going to junp off the roof to get away from
hi m

Wth respect to appeal No. 2, we |ikew se conclude that the
evidence is legally sufficient to establish that defendant
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intentionally violated the order of protection (see Penal Law 8§ 215.50
[3]; Roman, 13 AD3d at 1115). Although defendant again contends that
he did not fully understand the October 2010 order of protection

i ssued in favor of the victim (hereafter, second order of protection),
he concedes that the order “was served at a court proceeding at which
[ he] was assisted by counsel and an interpreter” (People v Pichardo,
298 AD2d 150, 151, |v denied 99 Ny2d 562). Wth respect to
defendant’s claimthat he did not think that it was a violation of the
second order of protection if the victim“accept[ed] [hin],” the
victimtestified that she permtted defendant into her hone in
Decenber 2010 only because he threatened her (see generally People v
Barri os- Rodri guez, 107 AD3d 1533, 1534).

Because the evidence is legally sufficient to support the
conviction of crimnal contenpt in the first and second degrees, there
is no nmerit to defendant’s further contention that defense counsel’s
failure to make a specific notion for a trial order of dism ssa
relative to those crines constitutes ineffective assistance of counsel
(see People v Pytlak, 99 AD3d 1242, 1243, |v denied 20 Ny3d 988).
Further, viewing the evidence in |ight of the elenents of crimnal
contenpt in the first and second degrees as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349), we reject defendant’s contention
that the verdict is against the weight of the evidence with respect to
those crimes (see generally People v Bl eakley, 69 Ny2d 490, 495).

Contrary to the further contention of defendant in both appeals,
we conclude that Suprene Court did not err inits Mdlineux ruling in
all owing the People to introduce testinony regardi ng defendant’s prior
acts of donestic violence against the victiminasnuch as that
testimony was “rel evant to provi de background information concerning
the context and history of defendant’s relationship with the victinf
(People v Wl ff, 103 AD3d 1264, 1265, |v denied 21 NY3d 948; see
People v Dennis, 91 AD3d 1277, 1279, |v denied 19 NY3d 995), and was
al so relevant to the issue whether defendant intended to place or to
attenpt to place the victimin reasonable fear of physical injury (see
People v Garvin, 37 AD3d 372, 372-373, |v denied 8 NY3d 984; see al so
Peopl e v Thomas, 85 AD3d 1572, 1572, affd 21 NY3d 226; People v
McCowan, 45 AD3d 888, 890, |v denied 9 Ny3d 1007). Further, the
probative val ue of such testinony exceeded its potential for prejudice
(see WIff, 103 AD3d at 1266; Crunp, 77 AD3d at 1336; Garvin, 37 AD3d
at 372-373), and the court’s limting instructions mnimzed any
prejudicial inmpact (see People v Rogers, 103 AD3d 1150, 1152-1153, Iv
deni ed 21 NY3d 946).

The court likewise did not err inits Mlineux ruling in allow ng
the victimto testify that defendant forced her to engage in sexual
intercourse during the tinme period charged in the indictnment in appeal
No. 2. That testinony was relevant to an el ement of the charged

crinme, i.e., whether defendant “intentionally place[d] or attenpt][ed]
to place [the victin] . . . in reasonable fear of physical injury .
by . . . engaging in a course of conduct or repeatedly conmtting

écts over [that] period of time” (Penal Law 8 215.51 [b] [ii]; see
Peopl e v Ray, 63 AD3d 1705, 1706, |v denied 13 NY3d 838).
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Finally, the sentence is not unduly harsh or severe.

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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Appeal from a judgnment of the Suprene Court, Erie County (Deborah
A. Haendiges, J.), rendered Septenber 21, 2011. The judgnent
convi cted defendant, upon a jury verdict, of crimnal contenpt in the
second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Sanme Menorandum as in People v Cung ([appeal No. 1] _ AD3d
[ Dec. 27, 2013]).

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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Appeal from a judgnment (denom nated decision and order) of the
Suprene Court, Steuben County (Peter C. Bradstreet, A J.), entered
Septenber 14, 2012. The judgnent granted the notion of plaintiffs
seeking, inter alia, summary judgnment declaring valid and enforceabl e
t he purchase and sal e contract executed by the parties on July 13,
2011 and seeking certain injunctive relief.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiffs commenced this action pursuant to RPAPL
article 15, seeking a judgrment declaring that the real estate contract
executed by the parties is valid and enforceable. The conplaint also
sought a judgnment directing defendant to cooperate with plaintiffs in
their efforts to performthe contract and to grant plaintiffs access
to the property for the purpose of obtaining an appraisal. Suprene
Court granted plaintiffs’ notion for summary judgnent on both causes
of action, issuing the declaration and granting the injunctive relief
sought by plaintiffs. W affirm

In July 2011, shortly after her husband di ed, defendant
approached plaintiff Mchael F. Ferchaw and asked whet her he woul d
i ke to purchase her farm stating that she wanted to sell the
property as soon as possible. Defendant had significant debt and a
fixed incone, and she was concerned that she could not afford to keep
the farm After inspecting the property, plaintiffs agreed to
defendant’s purchase price of $300,000. Plaintiffs’ attorney drafted
t he purchase and sal e contract, which provided, inter alia, that the
sal e was “contingent upon [plaintiffs] obtaining nortgage financing
satisfactory to [them within six (6) weeks of the acceptance of
[their] offer.” The purchase price set forth in the contract is
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$375,000, with a $75,000 “gift of equity” to plaintiffs at closing,

“l eaving a bal ance of $300, 000 bei ng payabl e” to defendant at cl osing.
The contract was not contingent upon approval of the parties’
attorneys.

The parties executed the contract on July 13, 2011. The
foll ow ng day, defendant received an offer from another party to
purchase the oil, gas and mneral rights on the property for nore than
$440,000. Al though, as noted, the contract did not include a
contingency for attorney approval, defendant’s attorney advised
plaintiffs on July 15, 2011 that he did not approve of the contract
and that it was “deened canceled.” Plaintiffs thereafter conmenced
this action.

Def endant contends that the court erred in granting plaintiffs’
notion for summary judgnent because plaintiffs offered no evidence
that they had the financial wherewithal to purchase the property and
thus failed to establish that they were ready, willing, and able to
performunder the contract. That contention is raised for the first
time on appeal and thus is not properly before us (see G esinski v
Town of Aurora, 202 AD2d 984, 985). In any event, defendant’s
contention lacks nmerit. Although a plaintiff seeking specific
performance or nonetary damages for nonperformance of a contract nust
denonstrate that he or she was ready, willing and able to perform on
the contract (see Pesa v Yoma Dev. Goup, Inc., 18 NY3d 527, 531-532;
Madi son I nvs. v Cohoes Assoc., 176 AD2d 1021, 1021-1022, |v dism ssed
79 NY2d 1040), plaintiffs in this case have not requested specific
performance or nonetary damages; instead, their conplaint seeks
declaratory relief and a court directive that defendant nust all ow
plaintiffs on the property for the purpose of obtaining an appraisal.
We note that, because defendant refused to allow plaintiffs to enter
the property, plaintiffs were unable to obtain an appraisal, which was
necessary for themto secure financing. Thus, defendant’s
anticipatory breach inpeded plaintiffs’ ability to denonstrate that
they were financially capable of purchasing the property.

Def endant further contends that, because the nortgage contingency
provi sion of the contract fails to include essential and materi al
terms of the nortgage to be obtained by plaintiffs, such as the
interest rate and termof the nortgage, there is an issue of fact
whet her the contract is unenforceable under the statute of frauds (see
General Obligations Law 8 5-703 [2]). By failing to plead the statute
of frauds as an affirmative defense in her answer, however, defendant
wai ved that defense (see CPLR 3018 [b]; Giffith Energy, Inc. v Evans,
85 AD3d 1564, 1566). |In any event, we conclude that the contract
satisfies the statute of frauds inasnmuch as it identifies the parties,
describes the property to be conveyed, sets forth the purchase price
and the closing date, and provides the nmedi um of paynent (see
Sabetfard v D avaheri Realty Corp., 18 AD3d 640, 641; Birnhak v
Vaccaro, 47 AD2d 915, 916). Although there is authority for the
proposition that “the terns and conditions of a nortgage subject to
whi ch a purchaser is to take title to real property are essential and
mat erial elenments of [a] contract” for the sale of real property (Read
v Henzel, 67 AD2d 186, 189; see Matter of Licata, 76 AD3d 1076, 1077;
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Wacks v King, 260 AD2d 985, 987), those cases involve contracts
pursuant to which the seller |oaned noney to the buyer and then held a
nortgage on the transferred property. Here, in contrast, the contract
provi ded for defendant to be paid in full at closing and for
plaintiffs to obtain financing froma third-party |l ender. Thus, there
was no need for the parties’ contract to specify the interest rate and
the term of the nortgage.

Def endant’s further contention that the “gift of equity”
provi sion renders the contract illegal is inproperly raised for the
first tinme on appeal, and we therefore do not address it (see Mee v
Strader, 89 AD3d 1487, 1488; Matter of City of Yonkers v International
Assn. of Firefighters, Local 628, AFL-CI O 58 AD2d 891, 891, Iv denied
43 Ny2d 643). W reject defendant’s related contention that the “gift
of equity” provision was drafted and presented to defendant in a
manner cal cul ated to deceive her, and we conclude that defendant’s
al | eged | ack of understanding of that provision does not render the
contract unenforceable (see generally Da Silva v Misso, 53 NY2d 543,
550). Finally, we conclude that the issue whether a contingency
provi sion for attorney approval should be required in residential real
estate contracts, as defendant suggests, involves “a policy decision
for the Legislature, not the courts, to nmake,” and we decline to
i npose such a requirenent (Doe v City of Schenectady, 84 AD3d 1455,
1459) .

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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REVET CORPORATI ON, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

THE ESTATE OF JAMES R PYNE, DECEASED,

KATHERI NE B. PYNE, | NDI VI DUALLY AND AS THE
EXECUTOR OF THE LAST W LL AND TESTAMENT OF
JAMES R PYNE AND AS TRUSTEE OF THE TRUST
ESTABLI SHED UNDER PARAGRAPH THI RD OF THE LAST
WLL AND TESTAMENT OF JAMES R PYNE, EDWARD R
W EHL, AS EXECUTOR OF THE LAST WLL AND
TESTAMENT OF JAMES R PYNE AND AS TRUSTEE CF
THE TRUST ESTABLI SHED UNDER PARAGRAPH THI RD OF
THE LAST WLL AND TESTAMENT OF JAMES R PYNE, THE
TRUST ESTABLI SHED UNDER PARAGRAPH THI RD OF THE
LAST WLL AND TESTAMENT OF JAMES R PYNE,
DEFENDANTS- APPELLANTS,

ET AL., DEFENDANT.

NEIL M G NGCOLD, FAYETTEVI LLE, AND STEATES, REMMVELL, STEATES &
DZI EKAN, UTI CA, FOR DEFENDANTS- APPELLANTS.

HANCOCK ESTABROCK, LLP, SYRACUSE (JANET D. CALLAHAN OF COUNSEL), AND
MAYER BROM LLP, CHI CAGO, |LLINO S, FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgnment (denom nated order and judgnent) of the
Suprene Court, Oneida County (Patrick F. MacRae, J.), entered June 11
2012. The judgnent granted that part of the notion of plaintiff for
partial summary judgnent on the issue of liability and decl ared t hat
plaintiff is entitled to indemification for environnmental |osses.

It is hereby ORDERED that the judgnment insofar as appeal ed from
i s unani nously reversed on the |aw without costs, plaintiff’s notion
is denied inits entirety, and judgnent is granted in favor of
def endants as foll ows:

It is ADJUDGED and DECLARED that plaintiff is not
entitled to indemmification from defendants.

Menorandum I n Cctober 2002, the New York State Departnent of
Envi ronnental Conservation (DEC) sent plaintiff a notice letter
identifying plaintiff as a potentially responsible party (PRP), along
with four other entities, for the presence of hazardous waste in a
section of the Erie Canal in the Town of Frankfort. The letter
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requested plaintiff to develop, inplenment, and finance a renedi al
programfor the site and stated that, if plaintiff did not act, the
DEC woul d performthe renediation itself and seek recovery from
plaintiff as a PRP. Plaintiff demanded i ndemnification from

def endants pursuant to an indemification provision in an agreenent
between, inter alia, plaintiff and defendants’ decedent. \When
defendants refused to indemify plaintiff, plaintiff commenced this
action seeking, inter alia, a declaration that its | osses were subject
to indemification by defendants.

Def endants, wth the exception of defendant JP Mdrgan Escrow
Servi ces, (hereafter, defendants) appeal froma judgment granting that
part of plaintiff’s notion seeking partial summary judgnment on the
issue of liability and declaring that plaintiff is “entitled to
indemmification for all past environnental |osses that have occurred
to date and for all future environnental |osses that will occur due to
and arising out of the DEC investigation and/or renediation of the
Erie Canal Site in Uica” pursuant to the indemification provision in
the agreement. On appeal, defendants contend that plaintiff is not
entitled to indemification pursuant to that provision. W agree.

As a prelimnary matter, we note that defendants appeal fromthe
judgnent insofar as Suprene Court granted plaintiff’s notion for
partial summary judgnent on liability, but they purport to appeal from
the court’s decision with respect to the declaration issued by the
court. We exercise our discretion to treat the latter part of the
notice of appeal as valid and deemthe entire appeal as taken fromthe
j udgnment (see CPLR 5520 [c]; see generally MFadden v Oneida, Ltd., 93
AD3d 1309, 1310).

The indemification provision in the agreenent limts
indemification to only those |osses that “arise out of or result from
actions . . . that [plaintiff] is required to take under or in
connection with any Environnental Law or Environnental Permt”
(enphasi s added). Because the DEC s letter “nerely inforned .
plaintiff[] of [its] potential liability and sought voluntary action
on [its] part” (Carpentier v Hanover Ins. Co., 248 AD2d 579, 580; see
Techni con Elecs. Corp. v Anerican Home Assur. Co., 141 AD2d 124,

145- 146, affd on other grounds 74 NY2d 66), we conclude that it did
not require plaintiff to take action. Consequently, plaintiff is not
entitled to indemification pursuant to the indemification provision
in the agreenent. W therefore reverse the judgnent and, because we
“may search the record and grant summary judgnent in favor of a
nonnmoving party . . . wth respect to a cause of action or issue that
is the subject of the notions before the court” (Dunhamv Hilco
Constr. Co., 89 Ny2d 425, 429-430; see CPLR 3212 [b]; Merritt Hil

Vi neyards v Wndy Hgts. Vineyard, 61 Ny2d 106, 110-111), we grant
sumary judgnent to defendants declaring that plaintiff is not
entitled to i ndemification from defendants.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF HCOLI MONT, | NC.
PETI TI ONER- APPELLANT,

Vv MEMORANDUM AND ORDER
VI LLAGE OF ELLI COTTVI LLE ZONI NG BOARD COF

APPEALS AND VI LLAGE OF ELLI COITVI LLE
RESPONDENTS- RESPONDENTS.

DAMON MOREY LLP, CLARENCE (COREY A. AUERBACH OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

BACKHAUS & SI MON, P.C., OLEAN (ROBERT J. SIMON OF COUNSEL), FOR
RESPONDENTS- RESPONDENTS.

Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, Cattaraugus County (M chael L. Nenno, A J.), entered
June 21, 2012 in a proceeding pursuant to CPLR article 78. The
j udgnment, anong ot her things, denied the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner conmenced this proceeding seeking to
chal I enge the determ nation of respondent Village of Ellicottville
Zoni ng Board of Appeals (ZBA) denying its request for a use variance
to permt it, inter alia, to extend a ski lift over a parcel of |and
that it had acquired at 36 Adans Street in the Village of
Ellicottville. Suprenme Court properly denied the petition. “The
determ nation of the ZBAis entitled to great deference and nust be
sust ai ned where, as here, it has a rational basis and is supported by
substantial evidence” (Matter of Farrell v Johnson, 266 AD2d 873,

873). The ZBA properly determ ned that petitioner failed to show that
it was entitled to the use variance inasnmuch as it failed to establish
that it could not realize a reasonable rate of return wi thout the use
vari ance (see generally Matter of Cohen v Hahn, 155 AD2d 969, 970).

Al t hough petitioner presented the testinony of an expert on that

point, we note that it is the “sole province of the ZBA. . . as

adm nistrative factfinder” to resolve issues of credibility (Matter of
Supkis v Town of Sand Lake Zoning Bd. of Appeals, 227 AD2d 779, 781).
Additionally, petitioner failed to establish that its proposed

devel opnment woul d not alter the essential character of the surrounding
nei ghbor hood (see Matter of Genser v Board of Zoning & Appeals of Town
of N. Henpstead, 65 AD3d 1144, 1147). Indeed, the record establishes
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that permtting petitioner to maintain an active ski lift and
snowraki ng equi pnment on its parcel wll alter the quiet residential
area surrounded by nature in which that parcel is |ocated because of
the increased use of the parcel. Finally, the record establishes that
petitioner’s hardship was self-created i nasmuch as petitioner
previously had stipulated to restrictions calling for an “undi sturbed
green area” in the location petitioner now seeks to develop (id.; see
Matter of Carrier v Town of Pal nyra Zoning Bd. of Appeals, 30 AD3d
1036, 1038, |v denied 8 NY3d 807).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF MARCUS AYUSO, PETI Tl ONER,
\% ORDER

M CHAEL SHEAHAN, SUPERI NTENDENT, FIVE PO NTS
CORRECTI ONAL FACI LI' TY, RESPONDENT.

MARCUS AYUSQO, PETI TI ONER PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCH FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Seneca County [Dennis F.
Bender, A J.], entered May 1, 2013) to review a determ nation of
respondent. The determ nation found after a tier Il hearing that
petitioner had violated an inmate rul e.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF CEDRI C REI D, PETI Tl ONER,
\% ORDER

NEW YORK STATE DEPARTMENT OF CORRECTI ONS
AND COVMUNI TY SUPERVI SI ON, RESPONDENT.

CEDRI C REI D, PETI TI ONER PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY (KATHLEEN M ARNOLD OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel I ate Division of the Supreme Court in the Fourth Judici al
Departnent by order of the Suprenme Court, Wom ng County [Mark H.
Dadd, A J.], entered May 8, 2012) to review a determ nation of
respondent. The determ nation found after a tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK EX REL
UNI QUE SM TH, PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

MALCOLM R. CULLY, SUPERI NTENDENT, COLLI NS
CORRECTI ONAL FACI LI'TY AND ANDREA W EVANS
CHAI RWOVAN, NEW YORK STATE DI VI SI ON OF PAROLE
RESPONDENTS- RESPONDENTS.

CHARLES J. GREENBERG, AMHERST, FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY ( ON\EN DEMUTH OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnent (denom nated decision and order) of the
Suprene Court, Erie County (John L. Mchal ski, A J.), dated August 6,
2012 in a habeas corpus proceeding. The judgnent dism ssed the
petition.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Menorandum  Petitioner’s appeal fromthe judgnent dism ssing his
petition for a wit of habeas corpus has been rendered noot by his
rel ease from custody upon reaching his maxi num expiration date (see
People ex rel. Baron v New York State Dept. of Corrections, 94 AD3d
1410, 1410, Iv denied 19 NY3d 807; People ex rel. Kendricks v Smth,
52 AD2d 1090, 1090). Contrary to petitioner’s contention, the
exception to the nootness doctrine does not apply, inasnuch as the
all eged error he identifies on appeal is not likely to recur, the
all eged error is not one typically evading review, and the appeal does
not involve any substantial or novel issues (see generally Matter of
Hearst Corp. v Clyne, 50 Ny2d 707, 714-715).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

M CHAEL W LSON, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (WIIiamD.
Wal sh, J.), rendered Septenber 21, 2010. The judgnent convicted
def endant, upon a jury verdict, of predatory sexual assault against a
child, rape in the first degree and endangering the welfare of a
chil d.

It is hereby ORDERED that the judgment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of predatory sexual assault against a child
(Penal Law 8 130.96), rape in the first degree (8 130.35 [1]), and
endangering the welfare of a child (8 260.10 [1]). W reject
defendant’ s contention that County Court abused its discretion or
denied himhis constitutional right to present a defense in precluding
the alibi testinony of a defense wi tness inasnuch as defendant failed
to file a notice of alibi pursuant to CPL 250.20 (see People v Wtson,
269 AD2d 755, 756, |v denied 95 NY2d 806). Defendant failed to
preserve for our review his further contention that he was denied his
constitutional right to present a defense by the court’s preclusion of
the non-alibi testinony of that defense witness (see People v Lane, 7
NY3d 888, 889; People v Baxter, 108 AD3d 1158, 1160), and we decline
to exercise our power to review that contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

Defendant failed to preserve for our review his contention that
the court erred in instructing the jury that his wife and daughter
were interested witnesses as a matter of law (see CPL 470.05 [2]). In
any event, although we agree with himthat the court erred in giving
that instruction (see People v Fuentes, 52 AD3d 1297, 1299, Iv denied
11 NY3d 736), we conclude that the error is harnmless (see id.; see
generally People v Crimm ns, 36 Ny2d 230, 241-242). Contrary to
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defendant’s further contention, “there is no evidence in the record

i ndi cati ng an abuse of discretion by the court in denying the
nmotion[s] for substitution of counsel where[, as here, the] defendant
failed to proffer specific allegations of a ‘seem ngly serious
request’ that would require the court to engage in a mninmal inquiry”
(People v Porto, 16 NY3d 93, 100; see People v Beriguette, 84 Nyad
978, 980, rearg denied 85 NY2d 924; People v Davis, 99 AD3d 1228,
1229, |v denied 20 NY3d 1010).

W reject defendant’s contention that he was denied effective
assi stance of counsel. Defense counsel’s failure to file a notice of
alibi and failure to object to the inproper jury instruction
concerning defendant’s wi fe and daughter did not render her
representation | ess than neani ngful (see generally People v Benevento,
91 NY2d 708, 712-713). To the extent that defendant contends that he
was deni ed effective assistance of counsel by defense counsel’s
failure to object to the court’s rulings with respect to two proposed
defense witnesses, as well as her failure to make a cl osi ng argunent
at the end of the suppression hearing, that contention is w thout
nerit. Defendant failed to denonstrate that those objections and that
closing argunent, if nmade, would have been successful (see People v
Stultz, 2 NY3d 277, 287; People v Noguel, 93 AD3d 1319, 1320, |v
denied 19 NY3d 965). Finally, we conclude that the sentence is not
unduly harsh or severe.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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H LLERY M DUPLEASI S, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO ( DAVI D PANEPI NTO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County
(Christopher J. Burns, J.), rendered January 13, 2012. The judgnent
convi cted defendant, upon a jury verdict, of nurder in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified as a matter of discretion in the interest of
justice and on the | aw by vacating the DNA dat abank fee and as
nodi fied the judgnment is affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
followwng a jury trial of nmurder in the second degree (Penal Law 8§
125.25 [3]). On a prior appeal, we reversed the judgnent convicting
defendant of, inter alia, the instant crinme and granted a new tri al
based on our conclusion that “Suprene Court failed to conply with CPL
310. 30 during jury deliberations” (People v Dupleasis, 79 AD3d 1777,
1778). Defendant was retried on only one count of nurder in the
second degree, and now contends that the evidence is legally
insufficient to establish that he was the individual who shot the
victimor that the hom cide took place during a robbery or a burglary.
As defendant correctly concedes, he failed to preserve that contention
for our review (see People v Gray, 86 Ny2d 10, 19), and we conclude in
any event that it lacks nmerit. The testinony of defendant’s
acconplice is legally sufficient to establish both facts (see
general ly People v Bl eakl ey, 69 Ny2d 490, 495), and that testinony was
not incredible as a matter of |aw (see People v Shedrick, 104 AD2d
263, 274, affd 66 Ny2d 1015, rearg denied 67 Ny2d 758; see al so People
v Santiago, 96 AD3d 1495, 1496, nod on other grounds 22 Ny3d 900).

Mor eover, the acconplice’s testinony was sufficiently corroborated
(see generally People v Reone, 15 NY3d 188, 191-192). *“Although there
is no direct evidence of defendant’s intent to conmt the robbery [or
burglary], it is well settled that ‘[i]ntent may be inferred from
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conduct as well as the surrounding circunstances’ " (People v

DeNor mand, 1 AD3d 1047, 1048, |v denied 1 NY3d 626, quoting People v
St ei nberg, 79 Ny2d 673, 682; see People v Kyler, 280 AD2d 346, 347-
348, |v denied 96 Ny2d 802). Inasnuch as the evidence is legally
sufficient to support the conviction, we reject defendant’s contention
that he was denied effective assistance of counsel based on defense
counsel’s failure to nove for a trial order of dismssal on nore
specific grounds. “It is well settled that [a] defendant is not

deni ed effective assistance of trial counsel [where defense] counsel
does not make a notion or argunent that has little or no chance of
success” (People v Wlson, 104 AD3d 1231, 1232, |v denied 21 NY3d
1011, reconsideration denied 21 NY3d 1078 [internal quotation marks
omtted]; see People v Webb, 60 AD3d 1291, 1292, |v denied 12 Ny3d
930).

Viewi ng the evidence in light of the elenents of the crine as
charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
rej ect defendant’s further contention that the verdict is against the
wei ght of the evidence (see generally Bl eakley, 69 NY2d at 495).
Al t hough an acquittal would not have been unreasonable, it cannot be
said that the jury failed to give the evidence the weight it should be
accorded (see generally id.).

“By failing to object to the court’s ultimte Sandoval ruling,
defendant failed to preserve for our review his further contention

that the ruling constitutes an abuse of discretion . . . In any
event, the court’s Sandoval ruling did not constitute a clear abuse of
di scretion warranting reversal . . . The prior convictions in question

were relevant to the credibility of defendant” (People v Tolliver, 93
AD3d 1150, 1151-1152, |v denied 19 NY3d 968 [internal quotation marks
omtted]; see People v Wlliams, 101 AD3d 1730, 1732, |v denied 21
NY3d 1021). In our view, “the court’s ruling was a consi dered
decision [that] took into account all relevant factors and further
struck a proper bal ance between the probative value of the[ ]
convictions on defendant’s credibility and the possible prejudice to
hi i (People v Poole, 79 AD3d 1685, 1686, |v denied 16 NY3d 862
[internal quotation marks omtted]).

Finally, we conclude that the sentence is not unduly harsh or
severe but, as we noted in the prior appeal, “in view of the date on
which the crines were conmmtted, the court erred in inposing the DNA
dat abank fee” (Dupleasis, 79 AD3d at 1778; see People v Cooper, 77
AD3d 1417, 1419, |v denied 16 NYy3d 742). W therefore nodify the
j udgnment accordi ngly.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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DALE W BRAND, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO ( KAREN RUSSO- MCLAUGHLI N
OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Thonas P.
Franczyk, J.), rendered Decenber 21, 2011. The judgnment convicted
def endant, upon his plea of guilty, of assault in the second degree
and crimnal possession of a weapon in the third degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of assault in the second degree (Penal Law 8 120.05
[2]) and crim nal possession of a weapon in the third degree (8 265.02
[1]), defendant contends that his waiver of the right to appeal was
invalid. W reject that contention. The plea colloquy conducted by
County Court adequately apprised defendant that “the right to appeal
is separate and distinct fromthose rights automatically forfeited
upon a plea of guilty” (People v Lopez, 6 NY3d 248, 256; see People v
Graham 77 AD3d 1439, 1439, |v denied 15 NY3d 920). Contrary to
defendant’s contention, his “ ‘waiver [of the right to appeal] is not
invalid on the ground that the court did not specifically inform][him
that his general waiver of the right to appeal enconpassed the court’s
suppression rulings’ ” (Graham 77 AD3d at 1439). Moreover,
defendant’s history of nental illness did not invalidate the waiver of
the right to appeal inasmuch as there was no showi ng that “ ‘defendant
was uni nfornmed, confused or inconpetent when he’ waived his right to
appeal ” (People v DeFazio, 105 AD3d 1438, 1439, |v denied 21 NY3d
1015). The valid waiver by defendant of the right to appeal
enconpasses his challenge to the suppression rulings (see People v
Kenp, 94 Ny2d 831, 833), and his challenge to the severity of the
sentence (see Lopez, 6 NY3d at 255-256; see generally People v
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Hi dal go, 91 Ny2d 733, 737).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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KA 10- 02344
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

BRYAN BASSETT, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCClI ETY, SYRACUSE ( KRI STEN MCDERMOTT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE ( MARI A MALDONADO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered Septenber 9, 2010. The judgnent convicted
def endant, upon a jury verdict, of robbery in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of robbery in the second degree (Penal Law 8§
160.10 [2] [b]). Viewing the evidence in |ight of the elenents of the
crinme as charged to the jury (see People v Danielson, 9 NY3d 342,
349), we reject defendant’s contention that the verdict is against the
wei ght of the evidence (see generally People v Bl eakl ey, 69 Ny2d 490,
495). “Although a different result woul d not have been unreasonabl e,
the jury was in the best position to assess the credibility of the
W t nesses and, on this record, it cannot be said that the jury failed
to give the evidence the weight it should be accorded” (People v Ota,
12 AD3d 1147, 1147, |v denied 4 NY3d 801).

We reject defendant’s further contention that the showp
identification procedure resulting in identifications made by two
W tnesses was unduly suggestive and that County Court erred in
refusing to suppress the identifications. Pronpt showp
identification procedures that are conducted in geographic and
tenporal proximty to the crime “are not ‘presunptively infirm’ and
in fact have generally been allowed” (People v Otiz, 90 Ny2d 533,
537, quoting People v Duuvon, 77 Ny2d 541, 543). Here, the showp
identification procedure was reasonabl e because it was conducted
wi thin 200 yards of the scene of the crime, within 20 m nutes of the
commi ssion of the crine, and in the course of a continuous, ongoing
i nvestigation (see People v Brisco, 99 Ny2d 596, 597; People v Lew s,
97 AD3d 1097, 1098, |Iv denied 19 Ny3d 1103). Moreover, the two
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Wi tnesses were placed in different police vehicles and renai ned apart

t hr oughout the showup identification procedure. Thus, “ ‘it cannot be
said that the [witnesses] were in such proximty while view ng

[ def endant] that there was an increased likelihood that if one of them
made an identification the other[] would concur’ ” (People v Wodard,
83 AD3d 1440, 1441, lv denied 17 NY3d 803).

Def endant’ s contention that he was denied a fair trial based on
the prosecutor’s inproper questions on cross-exam nation of defendant
and i nproper comments during summation is not preserved for our review
i nasmuch as defendant failed to object to those instances of alleged
m sconduct (see CPL 470.05 [2]). W decline to exercise our power to
revi ew defendant’s contention as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]; see also People v
Washi ngton, 89 AD3d 1516, 1516-1517, |v denied 18 NY3d 963). Finally,
the sentence is not unduly harsh or severe.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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CAF 12-01671
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF DWAYNE MCNALLY,
PETI TI ONER- RESPONDENT,

\% ORDER

ELI ZABETH MCNALLY, RESPONDENT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE ( KRI STEN MCDERMOTT OF
COUNSEL), FOR RESPONDENT- APPELLANT.

JAMES P. ROVAN, CHI TTENANGO, FOR PETI TI ONER- RESPONDENT.

Appeal from an order of the Suprene Court, Onondaga County
(Martha E. Mulroy, A J.), entered August 9, 2012 in a proceedi ng
pursuant to Famly Court Act article 6. The order, anong other
things, nodified a prior custody order by awarding petitioner sole
| egal and residential custody of the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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CAF 13-00870
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF MARY L. KESSLER, PETI TI ONER,
\% MEMORANDUM AND ORDER

SCOTT M FANCHER, RESPONDENT- RESPONDENT.
SCOTT A. OTI'S, ATTORNEY FOR THE CHI LDREN,
APPELLANT.

(APPEAL NO. 1.)

SCOIT A OIS, WATERTOMWN, APPELLANT PRO SE.
MARY L. KESSLER, PETI TI ONER PRO SE.

SCOTT M FANCHER, RESPONDENT- RESPONDENT PRO SE.

Appeal from an order of the Fam |y Court, Jefferson County (Peter
A. Schwerzmann, A.J.), entered Septenber 10, 2012 in a proceedi ng
pursuant to Famly Court Act article 8. The order dism ssed the
petition for an order of protection.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandum as in Matter of Kessler v Fancher ([appeal No. 2]
___ AD3d ___ [Dec. 27, 2013]).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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CAF 13-00873
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF MARY L. KESSLER, PETI TI ONER
\% MEMORANDUM AND ORDER

SCOTT M FANCHER, RESPONDENT- RESPONDENT.
SCOTT A. OTI'S, ATTORNEY FOR THE CHI LDREN,
APPELLANT.

(APPEAL NO. 2.)

SCOIT A. OIS, WATERTOMWN, APPELLANT PRO SE
MARY L. KESSLER, PETI TI ONER PRO SE

SCOTT M FANCHER, RESPONDENT- RESPONDENT PRO SE

Appeal from an order of the Fam |y Court, Jefferson County (Peter
A. Schwerzmann, A.J.), entered Septenber 10, 2012 in a proceedi ng
pursuant to Famly Court Act article 6. The order dism ssed the
petition for nodification of a custody order.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  The Attorney for the Children (AFC) appeals froma
decision of Fam |y Court dism ssing various petitions filed by the
parents of two mnor children. W note at the outset that no appeal
lies froma decision (see Pecora v Lawence, 28 AD3d 1136, 1137). W
exerci se our discretion, however, to treat the notice of appeal as
valid and deem the appeals as taken fromthe seven orders in the
respective appeals that were entered upon the single decision (see
CPLR 5520 [c]).

We conclude that the children are not aggrieved by the orders in
appeal Nos. 1 and 3 through 6 inasnuch as those orders di sm ssed
petitions filed by one parent alleging that the other parent had
viol ated an order of custody or seeking a personal order of protection
agai nst the other parent (see Matter of Lagano v Soul e, 86 AD3d 665,
666 n 4; see generally Parochial Bus Sys. v Board of Educ. of City of
N. Y., 60 NY2d 539, 544-545; Mxon v TBV, Inc., 76 AD3d 144, 148-149).
Mor eover, inasnmuch as the AFC opposed the relief requested in the
petition in appeal No. 7, we conclude that the children are not
aggrieved by the order dismssing that petition. W therefore dismss
the AFC s appeals fromthe orders in appeal Nos. 1 and 3 through 7.
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Wth respect to the order in appeal No. 2, which dism ssed the
petition of Mary L. Kessler (nother) seeking nodification of a custody
order, the nother has not taken an appeal fromthat order. The
children, while dissatisfied with the order, cannot force the nother
tolitigate a petition that she has since abandoned (see Matter of
McDernott v Bale, 94 AD3d 1542, 1543-1544). As we wote in MDernott,
“children in custody cases should [not] be given full-party status
such that their consent is necessary to effectuate a settlenent
There is a significant difference between allowi ng children to express
their wishes to the court and allowing their wishes” to chart the
course of litigation (id. at 1543). W thus affirmthe order in
appeal No. 2 and see no need to address the AFC s remaini ng
contenti ons.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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CAF 13-00874
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF SCOIT M FANCHER, PETI TI ONER,
\% MEMORANDUM AND ORDER

MARY L. KESSLER, RESPONDENT- RESPONDENT.

SCOTT A. OTI'S, ATTORNEY FOR THE CHI LDREN,
APPELLANT.
(APPEAL NO. 3.)

SCOIT A OIS, WATERTOMWN, APPELLANT PRO SE.
SCOIT M FANCHER, PETI TI ONER PRO SE.
MARY L. KESSLER, RESPONDENT- RESPONDENT PRO SE.

Appeal from an order of the Fam |y Court, Jefferson County (Peter
A. Schwerzmann, A.J.), entered Septenber 10, 2012 in a proceedi ng
pursuant to Famly Court Act article 6. The order dism ssed the
petition for violation of an order of custody.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandum as in Matter of Kessler v Fancher ([appeal No. 2]
___ AD3d ___ [Dec. 27, 2013]).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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CAF 13-00875
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF MARY L. KESSLER, PETI TI ONER,
\% MEMORANDUM AND ORDER

SCOTT M FANCHER, RESPONDENT- RESPONDENT.
SCOTT A. OTI'S, ATTORNEY FOR THE CHI LDREN,
APPELLANT.

(APPEAL NO. 4.)

SCOIT A OIS, WATERTOMWN, APPELLANT PRO SE.
MARY L. KESSLER, PETI TI ONER PRO SE.

SCOTT M FANCHER, RESPONDENT- RESPONDENT PRO SE.

Appeal from an order of the Fam |y Court, Jefferson County (Peter
A. Schwerzmann, A.J.), entered Septenber 10, 2012 in a proceedi ng
pursuant to Famly Court Act article 6. The order dism ssed the
petition for violation of an order of custody.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandum as in Matter of Kessler v Fancher ([appeal No. 2]
___ AD3d ___ [Dec. 27, 2013]).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF MARY L. KESSLER, PETI TI ONER,
\% MEMORANDUM AND ORDER

SCOTT M FANCHER, RESPONDENT- RESPONDENT.
SCOTT A. OTI'S, ATTORNEY FOR THE CHI LDREN,
APPELLANT.

(APPEAL NO. 5.)

SCOIT A OIS, WATERTOMWN, APPELLANT PRO SE.
MARY L. KESSLER, PETI TI ONER PRO SE.

SCOTT M FANCHER, RESPONDENT- RESPONDENT PRO SE.

Appeal from an order of the Fam |y Court, Jefferson County (Peter
A. Schwerzmann, A.J.), entered Septenber 11, 2012 in a proceedi ng
pursuant to Famly Court Act article 8. The order dism ssed the
petition for an order of protection.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandum as in Matter of Kessler v Fancher ([appeal No. 2]
___ AD3d ___ [Dec. 27, 2013]).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF SCOIT M FANCHER, PETI TI ONER,
\% MEMORANDUM AND ORDER

MARY L. KESSLER, RESPONDENT- RESPONDENT.

SCOTT A. OTI'S, ATTORNEY FOR THE CHI LDREN,
APPELLANT.
(APPEAL NO. 6.)

SCOIT A OIS, WATERTOMWN, APPELLANT PRO SE.
SCOIT M FANCHER, PETI TI ONER PRO SE.
MARY L. KESSLER, RESPONDENT- RESPONDENT PRO SE.

Appeal from an order of the Fam |y Court, Jefferson County (Peter
A. Schwerzmann, A.J.), entered Septenber 11, 2012 in a proceedi ng
pursuant to Famly Court Act article 6. The order dism ssed the
petition for violation of an order of custody.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandum as in Matter of Kessler v Fancher ([appeal No. 2]
___ AD3d ___ [Dec. 27, 2013]).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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CAF 13-00878
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF SCOIT M FANCHER, PETI TI ONER,
\% MEMORANDUM AND ORDER

MARY L. KESSLER, RESPONDENT- RESPONDENT.

SCOTT A. OTI'S, ATTORNEY FOR THE CHI LDREN,
APPELLANT.
(APPEAL NO. 7.)

SCOIT A OIS, WATERTOMWN, APPELLANT PRO SE.
SCOIT M FANCHER, PETI TI ONER PRO SE.
MARY L. KESSLER, RESPONDENT- RESPONDENT PRO SE.

Appeal from an order of the Fam |y Court, Jefferson County (Peter
A. Schwerzmann, A.J.), entered Septenber 11, 2012 in a proceedi ng
pursuant to Famly Court Act article 6. The order dism ssed the
petition for custody and transfer accepted.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Same Menorandum as in Matter of Kessler v Fancher ([appeal No. 2]
___ AD3d ___ [Dec. 27, 2013]).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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CAF 12-01312
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF JANI E STEARNS,
PETI TI ONER- RESPONDENT,

Vv MEMORANDUM AND ORDER
ROBERT CRAWCORD, RESPONDENT- APPELLANT.

IN THE MATTER OF ROBERT CRAWCORD,
PETI TI ONER- APPELLANT,

V

JANI E STEARNS, RESPONDENT- RESPONDENT.

CHARLES J. GREENBERG AMHERST, FOR RESPONDENT- APPELLANT AND
PETI TI ONER- APPELLANT.

DAVI D J. PAJAK, ALDEN, FOR PETI TI ONER- RESPONDENT AND RESPONDENT-
RESPONDENT.

DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LDREN, THE LEGAL Al D SOCI ETY OF
BUFFALO, |INC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL) .

Appeal from an order of the Famly Court, Erie County (E
Jeannette Qgden, A. J.), dated May 7, 2012 in a proceeding pursuant to
Fam |y Court Act article 6. The order, anmong other things, granted
the petition of petitioner-respondent for sole custody and primary
physi cal residence of the subject children.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  On appeal froman order that, inter alia, granted
petitioner-respondent nother sole custody and primary physical
resi dence of the parties’ children with access to respondent -
petitioner father, the father contends that Famly Court erred in
transferring tenporary custody of the younger child to the nother in
t he absence of an attorney representing the father. W reject that
contention inasnmuch as the father was unrepresented due to his own
i naction in seeking assigned counsel (see Gandia v Rivera-Gandia, 260
AD2d 321, 321). The record establishes that, during two prior court
appearances, the court advised the father of his right to counsel and
gave hima referral for assigned counsel. At the third appearance,
when the father again appeared w thout counsel, the court granted the
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tenporary order upon the notion by the Attorney for the Children. 1In
any event, assum ng, arguendo, that the court erred in deciding the
noti on when the father was unrepresented by counsel, we concl ude that
reversal is not required because the order on appeal was issued
foll ow ng a subsequent evidentiary hearing at which the father was
represented by counsel (see generally Matter of Oanens v Garner, 63
AD3d 1585, 1585-1586; Matter of Darryl B.W v Sharon MW, 49 AD3d
1246, 1247).

Contrary to the father’s further contention, the court properly
determned that it was in the best interests of the children to award
sol e custody to the nother. The court’s custody determ nation
followwng a hearing is entitled to great deference (see Eschbach v
Eschbach, 56 Ny2d 167, 173), “particularly in view of the hearing
court’s superior ability to evaluate the character and credibility of
the witnesses” (Matter of Thillman v Mayer, 85 AD3d 1624, 1625).

Here, the court’s witten decision establishes that the court engaged
ina® ‘careful weighing of [the] appropriate factors’ 7 (Matter of
Triplett v Scott, 94 AD3d 1421, 1422), and the court’s determ nation
has a sound and substantial basis in the record (see Betro v Carbone,
5 AD3d 1110, 1110; Matter of Thayer v Ennis, 292 AD2d 824, 825).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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CA 13-00395
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

SANDI E YOUNG, PLAI NTI FF,
\% ORDER

LENNOX HEARTH PRODUCTS, | NC., AEROPOSTALE,

| NC., DEFENDANTS- APPELLANTS,

DRY CREEK PRODUCTS, | NC., DEFENDANT- RESPONDENT,
ET AL., DEFENDANT.

GOLDBERG SEGALLA LLP, BUFFALO ( KATHLEEN J. MARTI N OF COUNSEL), FOR
DEFENDANT- APPELLANT LENNOX HEARTH PRCDUCTS, | NC.

GCERGEN, MANSON & MCCARTHY, BUFFALO (JOSEPH G GOERGEN OF COUNSEL),
FOR DEFENDANT- APPELLANT AEROPOSTALE, | NC.

HURW TZ & FINE, P.C., BUFFALO (M CHAEL F. PERLEY OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal s froman order of the Suprenme Court, Erie County (Patrick
H NeMyer, J.), entered Septenber 19, 2012. The order, inter alia,
converted the cross clainms of defendant Dry Creek Products, Inc.,
agai nst defendants Lennox Hearth Products, Inc. and Aeropostale, Inc.,
into third-party cl ains.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

JASON T. PILKENTON, PETI TI ONER- RESPONDENT,
\% MEMORANDUM AND ORDER

NEW YORK CENTRAL MJUTUAL FI RE | NSURANCE COMPANY,
RESPONDENT- APPELLANT.

RUPP, BAASE, PFALZGRAF, CUNNI NGHAM & COPPOLA LLC, BUFFALO ( MARCO
CERCONE OF COUNSEL), FOR RESPONDENT- APPELLANT.

JASON T. PILKENTON, PETI TI ONER- RESPONDENT PRO SE.

Appeal from an order of the Suprene Court, Livingston County
(Dennis S. Cohen, A J.), entered April 3, 2013. The order granted the
petition seeking, inter alia, to direct respondent to submt to the
apprai sal process set forth in its policy of insurance.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the petition is
deni ed.

Menorandum  Respondent appeals from an order that granted the
petition seeking, inter alia, to direct respondent to submt to the
apprai sal process set forth in its policy of insurance. Assum ng
wi t hout deciding that the petition was tinely filed and procedurally
proper, we agree with respondent that the insurance coverage dispute
precl udes the application of the appraisal process set forth in the
policy (see Kawa v Nationwi de Mut. Fire Ins. Co., 174 Msc 2d 407,
408-409; see generally Anmerex G oup, Inc. v Lexington Ins. Co., 678
F3d 193, 204 [2d Cir]). Insurance Law 8§ 3408 (c) provides for an
appraisal in the event of a covered |loss, and here there is a pending
declaratory judgnent action in which the parties dispute whether this
is a covered | oss.

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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CAF 12-00876
PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

IN THE MATTER OF THE ADOPTI ON OF ROBERTO C., JR

SHARON W AND BRI AN W, PETI TI ONERS- RESPONDENTS,
ORDER
Vv

ROBERTO C., SR, RESPONDENT- APPELLANT.

MARY R HUMPHREY, NEW HARTFORD, FOR RESPONDENT- APPELLANT.
PETER J. DDA ORE O JR, UTICA FOR PETI TI ONERS- RESPONDENTS.

M CHAEL N. KALIL, ATTORNEY FOR THE CHI LD, UTI CA.

Appeal from an order of the Famly Court, Oneida County (Randal
B. Caldwell, J.), entered May 7, 2012. The order, anong other things,
adj udged that the petition for the adoption of the subject child may
proceed wi thout the respondent’s consent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., CENTRA, LINDLEY, SCONIERS, AND VALENTINO, JJ.

PATRI CI A M SUPPA, PLAI NTI FF- RESPONDENT,
\% MEMORANDUM AND ORDER

FRANK J. SUPPA, DEFENDANT- APPELLANT.

GETNI CK, LI VI NGSTON, ATKINSON & PRI ORE, LLP, UTICA (THOVAS L. ATKI NSON
OF COUNSEL), FOR DEFENDANT- APPELLANT.

THOMVAS F. O BRI EN, CLINTON, FOR PLAI NTI FF- RESPONDENT.

Appeal froma judgnent of the Supreme Court, Oneida County (Joan
E. Shkane, A . J.), entered Decenber 3, 2012 in a divorce action. The
j udgnment, anong ot her things, dissolved the narriage between the
parties and determ ned the equitable distribution of the marital
assets.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w t hout costs.

Menorandum  On appeal froma judgnment of divorce that, inter
alia, distributed marital property, defendant contends that Suprene
Court erred in finding that he commtted fraud because the court
failed to set forth any basis for that finding. W reject that
contention. The basis for that finding is set forth in the court’s
findings of fact, which are supported by the record, i.e., that
def endant agreed to add plaintiff’'s name to his bank accounts
containing a certain anount of noney in exchange for plaintiff adding
his name to the deed of her separate property, but that defendant
wi t hdrew those funds fromthe bank accounts the followi ng week. Wile
we agree with defendant that the court erred in considering whether to
i npose a constructive trust because defendant did not seek that
remedy, we reject his contention that the court’s decision on
equitable distribution was flawed as a result of its nere
consi deration of such a renedy.

Contrary to defendant’s contention, the court’s valuation of the
marital home was appropriate. The value was within the range of
val ues provided by the parties’ experts (see generally Atwal v Atwal
[ appeal No. 2], 270 AD2d 799, 799, |Iv denied 95 Ny2d 761; Francis v
Francis, 262 AD2d 1065, 1066). Inasnmuch as defendant did not
establish that the value of the marital home increased as a result of
his work on the property, the court did not err in failing to provide
defendant with a credit for that work (see Vanyo v Vanyo, 79 AD3d
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1751, 1751-1752; Juhasz v Juhasz, 59 AD3d 1023, 1024-1025, |v

di smssed 12 NY3d 848). In addition, the court properly held that
defendant did not establish that the cost of the inprovenents to the
home were made from separate as opposed to marital funds (see Reed v
Reed, 55 AD3d 1249, 1250). Indeed, defendant testified that the
househol d expenses were paid fromone account and that at |east sone
of plaintiff’s inconme as well as his incone was deposited in that
account. The court credited defendant with the down paynent he made
on the house fromhis separate property, but properly declined to
credit defendant with his paynent toward the closing costs because

t hose expenses were not a part of the hone’s val ue (see generally
Mrand v Mrand, 53 AD3d 1149, 1150).

The court properly exercised its discretion in awarding plaintiff
approxi mately half the anmount of her counsel fees. Defendant contends
that plaintiff had enough incone and assets to pay her own counsel
fees, but we note that there is no requirenent that a party mnust
denonstrate an inability to pay (see DeCabrera v Cabrera-Rosete, 70
NY2d 879, 881). Indeed, defendant failed to rebut the presunption
that the | ess nonied spouse is entitled to counsel fees (see Donestic
Rel ations Law 8§ 237 [a]; Leonard v Leonard, 109 AD3d 126, 129-130).
The circunmstances of the case, including the relative nerit of the
parties’ positions, support the award (see Bl ake v Bl ake [appeal No.
1], 83 AD3d 1509, 1509; see generally DeCabrera, 70 Ny2d at 881). W
have consi dered defendant’s remai ni ng contentions and concl ude t hat
they are without nerit.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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CHARLES E. BADDI NG AND ANN G BADDI NG
PLAI NTI FFS- RESPONDENTS,

Vv MEMORANDUM AND ORDER
BRUCE D. INGIS, KATHY |. BENTQN, LORI 1I.

SESSA, DEFENDANTS- APPELLANTS,
CENTURY BRI CK, INC., ET AL., DEFENDANTS.

HOGAN W LLI G PLLC, AMHERST (DI ANE R Tl VERON OF COUNSEL), FOR
DEFENDANTS- APPELLANTS.

HARTER SECREST & EMERY LLP, BUFFALO (DANIEL J. ALTIERI OF COUNSEL),
FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Ni agara County
(Catherine R Nugent-Panepinto, J.), entered Septenber 21, 2012. The
order, anong other things, denied the cross notion of defendants Bruce
D. Inglis, Kathy |I. Benton and Lori |. Sessa for summary judgnent
di sm ssing the anended conpl ai nt agai nst them

It is hereby ORDERED t hat the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs and def endants-
appel l ants’ cross notion seeking summary judgnent dism ssing the
anmended conpl ai nt agai nst themis granted.

Menorandum Plaintiffs and defendants-appell ants (defendants)
entered into a contract for the sale of residential real property
owned by defendants. Pursuant to the contract defendants agreed,
inter alia, to convey to plaintiffs good and marketable title and to
deliver to plaintiffs a warranty deed at closing, which took place on
April 30, 2007. More than four years after closing, plaintiffs
commenced this action alleging that the bricks on the exterior of the
resi dence are defective and have been progressively deteriorating
during the period of their ownership of the property. The anmended
conpl aint asserts three causes of action agai nst defendants, for
breach of contract, breach of the covenant of quiet enjoynment in the
contract and the deed, and unjust enrichment.

Suprene Court erred in denying that part of defendants’ cross
noti on seeking sumary judgnent dism ssing the first cause of action
agai nst them for breach of contract arising fromdefendants’ alleged
failure to convey marketable title. Defendants are correct that,
“because title to the property had closed and the deed was delivered,
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the doctrine of merger extinguished any claim|[plaintiffs] may have
had regarding the contract of sale” (Sinone v Homecheck Real Estate
Servs., Inc., 42 AD3d 518, 521; see Arnold v WIlkins, 61 AD3d 1236,
1236). Even assum ng, arguendo, that plaintiffs raised a triable

i ssue of fact whether the parties intended that the provision
concerning marketable title would survive the transfer of title (see
Cerand v Burstein, 72 AD3d 1262, 1264-1265; cf. Arnold, 61 AD3d at
1236-1237), we agree with defendants that the presence of the

al l egedly defective exterior bricks does not inplicate their agreenent
to convey marketable title, because “such a situation affects the
property’s value, not one’s right to unencunbered ownership and
possession” (Cone v Stranahan, 44 AD3d 1145, 1147 [internal quotation
mar ks omtted]; see generally Bank of N Y. v Segui, 91 AD3d 689, 690-
691) .

The court also erred in denying that part of the cross notion
seeki ng summary judgnment dism ssing the second cause of action, for
breach of the covenant of quiet enjoynment in the contract and the
deed. The sane analysis for the first cause of action applies to the
second with respect to the breach of the covenant in the contract.
Wth respect to the deed, although that covenant is contained therein
and thus survives closing, it “ ‘can be broken only by an eviction,
actual or constructive, fromthe prem ses conveyed, or some portion
thereof’ ” (Rajchandra Corp. v Tom Sawer Mtor |Inns, 106 AD2d 798,
801, appeal dism ssed 65 Ny2d 784, 925, quoting Scriver v Smth, 100
NY 471, 477). A constructive eviction may be found where property is
subj ect to an easenent, as in Scriver, a servitude, as in Rajchandra
Corp., or a restrictive covenant (see Tomanek v Shummay, 248 AD2d
927), each of which substantially inpairs the value of the property
and the use or enjoynent thereof (see generally White v Long, 204 AD2d
892, 894, nod on other grounds 85 NY2d 564). |In those situations,
however, the owner’s possession is disturbed by the actions of someone
with a superior right to use the property, whether the grantor or a
third party. The presence of a defective condition on the property is
not equivalent to the inpairnent of the value of the property based on
t he exi stence of such superior rights (see id.). Here, defendants
est abl i shed that there was no such actual or constructive eviction,
and plaintiffs failed to raise an issue of fact (see generally Dave
Herstein Co. v Colunbia Pictures Corp., 4 Ny2d 117, 120, rearg denied
4 NY2d 1046).

Finally, we conclude that the court also erred in denying that
part of the cross notion seeking summary judgnent dism ssing the third
cause of action, for unjust enrichnment. Unjust enrichnment arises from
an obligation that the | aw i nposes in the absence of an agreenent
between the parties (see Goldman v Metropolitan Life Ins. Co., 5 NY3d
561, 572). Here, the respective obligations of the parties are
defined in the deed and by those provisions in the contract, if any,
that the parties intended to survive transfer of title (see Hunt v
Koj ac, 245 AD2d 858, 858-859). Recovery is not available to
plaintiffs under their unjust enrichnent cause of action inasnuch as
that cause of action nerely duplicates the breach of contract causes
of action (see Corsello v Verizon N.Y., Inc., 18 Ny3d 777, 790-791,
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rearg denied 19 NY3d 937; dark-Fitzpatrick, Inc. v Long Is. R R Co.,
70 Ny2d 382, 388-389).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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| BC SALES CORPORATI ON, UNI TED REALTY &
DEVELOPMENT, LLC AND FLORI DA FI NE CARS
AND TRUCKS, LLC, PLAI NTI FFS- APPELLANTS,
Vv ORDER

VI LLAGCE OF BLACK RI VER, DEFENDANT- RESPONDENT.

BANSBACH ZOGHLI N P. C., ROCHESTER (BRI DGET A. O TOOLE OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

SHANTZ & BELKIN, LATHAM (DEREK L. HAYDEN OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Jefferson County (Hugh
A. Glbert, J.), entered August 24, 2012. The order denied the notion
of plaintiffs for leave to file a late notice of claimon defendant.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1243

TP 13-01048
PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

IN THE MATTER OF STEPHEN PUMP, PETI Tl ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (PETER H. SCHI FF OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judici al
Depart nment by order of the Supreme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered June 10, 2013) to review a determ nation of
respondent. The determnation found after a tier Il hearing that
petitioner had violated an inmate rule.

It is hereby ORDERED t hat said proceedi ng i s unani nously
di sm ssed without costs as noot (see Matter of Free v Coonbe, 234 AD2d
996) .

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

GARY E. VWHI TE, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (DAVI D R. PANEPI NTO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (M chael L
D Ami co, J.), rendered February 21, 2012. The judgnent convicted
def endant, upon his plea of guilty, of attenpted burglary in the third
degr ee.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals fromtwo judgnents convicting him
respectively, upon his plea of guilty of attenpted burglary in the
third degree (Penal Law 88 110.00, 140.20), and upon his plea of
guilty of grand larceny in the fourth degree (8§ 155.30 [5]). Contrary
to defendant’s contention in each appeal, the record establishes that
he knowi ngly, voluntarily and intelligently waived the right to appeal
(see generally People v Lopez, 6 Ny3d 248, 256), and that valid waiver
forecl oses any chall enge by defendant to the severity of the sentence
in each appeal (see id. at 255; see generally People v Lococo, 92 Ny2d
825, 827; People v Hidal go, 91 Ny2d 733, 737).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

GARY E. VWHI TE, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

THE LEGAL Al D BUREAU OF BUFFALO, INC., BUFFALO (ROBERT L. KEMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (DAVI D R. PANEPI NTO
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (M chael L.
D Ami co, J.), rendered February 21, 2012. The judgnent convicted
def endant, upon his plea of guilty, of grand larceny in the fourth
degr ee.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Sane Menorandum as in People v Wiite ([appeal No. 1] _ AD3d
[ Dec. 27, 2013]).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

TI MOTHY SLOTMAN, DEFENDANT- APPELLANT.

LAW OFFI CE OF SI MON F. MANKA, BUFFALO (SI MON F. MANKA OF COUNSEL), FOR
DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (DAVI D A. HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Erie County Court (Kenneth F. Case,
J.), entered May 3, 2012. The order determ ned that defendant is a
| evel two risk pursuant to the Sex O fender Registration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified in the interest of justice by vacating
defendant’s designation as a sexually violent offender and as nodified
the order is affirmed w thout costs.

Menorandum  On appeal froman order determning that he is a
[ evel two risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.), defendant contends that County Court’s
determ nation is not supported by the requisite clear and convincing
evi dence (see 8 168-n [3]). We reject that contention. The court
properly considered statenents in the case summary and presentence
report in assessing risk factor points against himinasnmuch as those
statenments constituted reliable hearsay (see People v Shepard, 103
AD3d 1224, 1224, |v denied 21 Ny3d 856; People v Perrah, 99 AD3d 1257,
1257-1258, |v denied 20 NY3d 854; see also People v Mngo, 12 NY3d
563, 572-573).

Contrary to defendant’s contention, the court properly assessed
20 points agai nst himunder risk factor 4, for continuing course of
sexual m sconduct, despite the fact that defendant pleaded guilty to
only one count of rape in the second degree (Penal Law § 130.30 [1]).
“[T]he court is ‘not limted to the crime of conviction” ” in
assessing points for that risk factor (People v Hubel, 70 AD3d 1492,
1493; see Sex O fender Registration Act: Risk Assessnent Cuidelines
and Commentary, at 5 [2006]). Defendant al so challenges the
assessnent of those points on the ground that they were not assessed
based on reliable hearsay. W reject that chall enge and concl ude t hat
the court properly considered as reliable hearsay defendant’s
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statenent in the presentence report, as clarified by defense counsel
during the hearing, that defendant had been having “inappropriate
relations” with the victimfor three years (see Mngo, 12 NY3d at 572-
573; see generally People v Chico, 90 Ny2d 585, 589). Contrary to
defendant’s further contention, the court also properly assessed 10
poi nts agai nst himunder risk factor 8, for the age at which defendant
commtted his first act of sexual m sconduct, based upon defendant’s
adm ssion in the presentence report that he began abusing the victim
when he was 19 years old (see Mngo, 12 NY3d at 572-573; Chico, 90
NY2d at 589). We therefore conclude that the People net their

“ “burden of proving the facts supporting the risk |evel

cl assification sought by clear and convinci ng evi dence’ (Peopl e v
McDani el , 27 AD3d 1158, 1159, Iv denied 7 NY3d 703). W further

concl ude that, under the circunstances of this case, the court
properly rejected defendant’s request for a downward departure

i nasmuch as defendant failed to present clear and convincing evidence
of special circunstances justifying such treatnent (see id.).

Finally, defendant contends that the court incorrectly designated
hima “sexually violent offender” inasnuch as he was not convicted of
a sexually violent offense within the neaning of Correction Law 8§ 168-
a (7) (b) (see 8 168-a [3] [a]). Although defendant failed to
preserve that contention for our review (see People v Young, 108 AD3d
1232, 1232, |v denied 22 NY3d 853, rearg denied _ Ny3d _ [Dec. 17,
2013]), we nevertheless agree wwth him and we therefore nodify the
order accordingly.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.
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\% MEMORANDUM AND ORDER

JOHN SM TH, DEFENDANT- APPELLANT.

JAVES S. KERNAN, PUBLI C DEFENDER, LYONS (RI CHARD W YOUNGVAN OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JOHN SM TH, DEFENDANT- APPELLANT PRO SE

RICHARD M HEALY, DI STRI CT ATTORNEY, LYONS (JACQUELI NE MCCORM CK OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Wayne County Court (Dennis M
Kehoe, J.), rendered June 7, 2011. The judgnent convicted defendant,
upon his plea of guilty, of burglary in the first degree.

It is hereby ORDERED that the case is held, the decision is
reserved and the matter is remtted to Wayne County Court for further
proceedi ngs in accordance with the followi ng Menorandum On appeal
froma judgnment convicting him upon his plea of guilty, of burglary
in the first degree (Penal Law 8§ 140.30 [2]), defendant contends that
County Court erred in failing to adjudicate hima yout hful offender.
W note at the outset that the People do not dispute defendant’s
assertion that he is a “youth . . . eligible to be found a yout hful
of fender” (CPL 720.10 [2]). *“Upon conviction of an eligible youth,
the court nust order a [presentence] investigation of the defendant.
After receipt of a witten report of the investigation and at the tine
of pronounci ng sentence the court nust determ ne whether or not the
eligible youth is a youthful offender” (CPL 720.20 [1]; see People v
Rudol ph, 21 NY3d 497, 503). Here, despite defendant’s application
during the plea colloquy to be found an eligible youth, the court
failed to address the issue of defendant’s eligibility during the
sent enci ng proceeding. Furthernore, “we cannot deemthe court’s
failure to rule on the . . . [application] as a denial thereof”
(People v Spratley, 96 AD3d 1420, 1421, following remttal 103 AD3d
1211, |v denied 21 NY3d 1020; see People v Ingram 18 Ny3d 948, 949;
People v Chattley, 89 AD3d 1557, 1558). W therefore hold the case,
reserve decision, and remt the matter to County Court to nmake and
state for the record “a determ nation of whether defendant is a
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yout hf ul of fender” (Rudol ph, 21 Ny3d at 503).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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KYLE MCCLAI N, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO ( KAREN RUSSO- MCLAUGHLI N
OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDI TA, 111, DI STRICT ATTORNEY, BUFFALO (M CHAEL J. HI LLERY
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County (Russel
P. Buscaglia, A J.), rendered August 9, 2011. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the second degree, unlawful possession of mari huana and failure to
obey a stop sign.

It is hereby ORDERED that the judgment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon a plea of guilty of crimnal possession of a weapon in the second
degree (Penal Law 8 265.03 [3]), unlawful possession of mari huana (8
221.05), and failure to obey a stop sign (Vehicle and Traffic Law §
1172 [a]). W reject defendant’s contention that his waiver of the
right to appeal was invalid. “[T]rial courts are not required to
engage in any particular litany during an allocution in order to
obtain a valid guilty plea in which defendant wai ves a pl et hora of
rights, including the right to appeal” (People v Mtchell, 93 AD3d
1173, 1173-1174, |Iv denied 19 Ny3d 999 [internal quotation marks
omtted]; see People v Fisher, 94 AD3d 1435, 1435, |v denied 19 Ny3d
973). The record establishes that defendant waived his right to
appeal in order to secure a sentencing commtnent, and Suprene Court
properly “ ‘describ[ed] the nature of the right being waived w thout
lumping that right into the panoply of trial rights automatically
forfeited upon pleading guilty’ ” (People v Tabb, 81 AD3d 1322, 1322,
| v deni ed 16 NYy3d 900, quoting People v Lopez, 6 NY3d 248, 257).

Def endant’ s valid waiver of the right to appeal enconpasses his

challenge to the court’s suppression rulings (see Mtchell, 93 AD3d at
1174) .
Ent ered: Decenber 27, 2013 Frances E. Cafarel

Cerk of the Court
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DAVI D O NEI'L, DEFENDANT- APPELLANT.

KATHLEEN P. REARDON, ROCHESTER, FOR DEFENDANT- APPELLANT.

BROOKS T. BAKER, DI STRI CT ATTORNEY, BATH (JOHN C. TUNNEY OF COUNSEL),
FOR RESPONDENT.

Appeal froma judgnent of the Steuben County Court (Marianne
Furfure, A J.), rendered Septenber 26, 2011. The judgment convicted
def endant, upon his guilty plea, of attenpted arson in the second
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his guilty plea, of attenpted arson in the second degree (Penal
Law 88 110.00, 150.15). Even assum ng, arguendo, that defendant’s
chal l enge to the factual sufficiency of the plea allocution has been
preserved for our review (see generally People v Lopez, 71 NY2d 662,
665), we conclude that defendant’s challenge |acks nerit. Defendant
“pleaded guilty to a crinme |lesser than that charged in the
indictnment,” and thus no factual colloquy was required (People v
Ri chards, 93 AD3d 1240, 1240, |Iv denied 20 NY3d 1014). Defendant
further contends that he was denied effective assistance of counsel
because defense counsel did not explore or address a possible defense
of intoxication. Although defendant’s contention “survives his guilty
plea . . . to the extent that [he] contends that his plea was infected
by the alleged ineffective assistance,” we concl ude that defendant
recei ved nmeani ngful representation inasmuch as he received “an
advant ageous plea and nothing in the record casts doubt on the
apparent effectiveness of counsel” (People v N eves, 299 AD2d 888,

889, |Iv denied 99 Ny2d 631 [internal quotation marks omtted]; see
Peopl e v Canpbell, 106 AD3d 1507, 1508, |v denied 21 NY3d 1002).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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Vv MEMORANDUM AND ORDER
ROBERT W LUCKI NA, | NDI VI DUALLY AND DO NG

BUSI NESS AS ROB LUCKI NA CONSTRUCTI CON,
DEFENDANT- APPELLANT- RESPONDENT.

ROSSI AND MURNANE, NEW YORK M LLS (VI NCENT J. ROSSI, JR, OF COUNSEL),
FOR DEFENDANT- APPELLANT- RESPONDENT.

EDWARD C. COSGROVE, BUFFALO, FOR PLAI NTI FF- RESPONDENT- APPELLANT.

Appeal and cross appeal froman order of the Suprene Court,
Oneida County (Norman |I. Siegel, A J.), entered August 14, 2012 in a
personal injury action. The order, inter alia, granted the notion of
plaintiff for partial summary judgnment on liability pursuant to Labor
Law 8 240 (1) on the condition that, at trial, plaintiff was not
determ ned to be a special enployee of defendant, and granted that
part of defendant’s cross notion for sumary judgnent dism ssing the
conplaint with respect to the Labor Law 8§ 241 (6) cause of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this Labor Law and common-| aw
negl i gence action seeking damages for injuries he allegedly sustained
whi l e assisting defendant in raising an 18-by-18-foot exterior wall as
part of the construction of a single-famly residence. Plaintiff was
an enpl oyee of the general contractor, and defendant was the fram ng
subcontractor. Instead of using a crane, wall jack, or simlar piece
of equi pnent, defendant, plaintiff, and four other nen began to raise
the wall by hand. After they had Iifted the edge of the wall above
their heads, the nen began to “walk the wall up.” Wen the wall was
at a 35-to0-40-degree angle fromthe ground, defendant determ ned that
it was too heavy to continue to raise and instructed the nmen to | ower
the wall. According to plaintiff, he was injured when the wall fel
on himas the nen attenpted to lower it. Plaintiff subsequently noved
for partial summary judgnent on liability pursuant to Labor Law 8§ 240
(1), and defendant cross-noved for summary judgnent dism ssing the
conplaint or, alternatively, for |eave to anend the answer pursuant to
CPLR 3025 (b) asserting as an affirmati ve defense that plaintiff was
hi s special enployee. Suprenme Court granted plaintiff’s notion on the
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condition that it was determned at trial that plaintiff was not

“def endant’ s special enployee at the tinme of the accident,” and
granted that part of defendant’s cross notion for sunmary judgnment

di sm ssing the Labor Law 8§ 241 (6) cause of action. In addition, the
court granted defendant’s alternative request for relief, i.e., |eave
to amend the answer. Defendant appeals, and plaintiff cross-appeals.
We affirm

Contrary to defendant’s contention, we conclude that the court
properly granted plaintiff’s notion. Plaintiff nmet his initial burden
by establishing that he “suffered harmthat ‘flowed] directly from
the application of the force of gravity’ ” to the wall that struck him
(Wlinski v 334 E. 92nd Hous. Dev. Fund Corp., 18 NY3d 1, 7), and that
his injury was “ ‘the direct consequence of [defendant’s] failure to
provi de adequate protection against’ ” the gravity-rel ated acci dent
(DiPalma v State of New York, 90 AD3d 1659, 1660, quoting Runner v New
York Stock Exch., Inc., 13 NY3d 599, 603; see WIlinski, 18 NY3d at 6;
McCal lister v 200 Park, L.P., 92 AD3d 927, 928-929), and def endant
failed to raise an issue of fact (see generally Zuckerman v City of
New York, 49 Ny2d 557, 562). W reject defendant’s contention that
the elevation differential was de mnims. Although the wall was at
only a 30-degree angle fromthe ground when it fell on plaintiff, that
el evation differential *“cannot be viewed as de minims, particularly
given the weight of the [wall] and the anount of force it was capabl e
of generating, even over the course of a relatively short descent”
(Runner, 13 NY3d at 605; see WIlinski, 18 Ny3d at 10; Di Pal ma, 90 AD3d
at 1660).

W reject defendant’s further contention that the court erred in
denying those parts of his cross notion seeking sumary judgnent
di sm ssing the causes of action for conmon-| aw negligence and for the
vi ol ation of Labor Law 8 200. Contrary to defendant’s contention, the
hazard of being injured while lifting an 18-by-18-foot wall is not an
“open and obvi ous hazard inherent in the . . . work” of a construction
wor ker (Landahl v Gty of Buffalo, 103 AD3d 1129, 1131 [enphasis
omtted]). Defendant’s further contentions that plaintiff assuned the
risk of lifting the wall and that lifting the wall was a supersedi ng
cause of plaintiff’'s injury are simlarly without nerit.

Finally, contrary to plaintiff’s contention, the court properly
granted defendant’s cross notion insofar as it sought |eave to anmend
the answer. “ *GCenerally, [l]eave to anend a pl eadi ng shoul d be
freely granted in the absence of prejudice to the nonnoving party
where the anendnent is not patently lacking in nmerit . . . , and the
deci sion whether to grant leave to anend . . . is commtted to the
sound discretion of the court’ ” (Palaszynski v Mattice, 78 AD3d 1528,
1528; see CPLR 3025 [b]). Here, plaintiff failed to establish that he
will be prejudiced by the proposed amendnent, particularly in view of
the fact that discovery has not been conpleted (see AW v County of
Oneida, 34 AD3d 1236, 1238). Furthernore, the proposed anendnent is
“not patently lacking in nerit” (id.; see Landers v CSX Transp., Inc.,
70 AD3d 1326, 1327).
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Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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CA 13-00517
PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

CHARTER ONE BANK, FSB, SUCCESSCR BY MERCGER
TO ALBANK, FSB, PLAI NTI FF- RESPONDENT,

Vv MEMORANDUM AND ORDER
RI CHARD F. M LLS, DEFENDANT- APPELLANT,

ET AL., DEFENDANTS.
(APPEAL NO. 1.)

RI CHARD F. M LLS, DEFENDANT- APPELLANT PRO SE

HARRI S BEACH PLLC, PITTSFORD (JOHN A. MANCUSO OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Genesee County (Robert
C. Noonan, A J.), entered January 13, 2012. The order denied the
respective notions of defendant Richard F. MIIls for perm ssion to
proceed as a poor person and for recusal.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action in 2001 to forecl ose
upon a nortgage given by defendants and, in 2002, a judgnment of
forecl osure was entered upon defendants’ default. |In 2011, Richard F
MIls (defendant) noved to vacate the default judgment pursuant to,
inter alia, CPLR 5015. At the sanme tine, defendant filed a separate
notion seeking permi ssion to proceed as a poor person pursuant to CPLR
1101. A nonth later, defendant filed a separate notion for recusal.

By the order in appeal No. 1, Suprene Court denied defendant’s
noti on seeking perm ssion to proceed as a poor person inasnuch as
defendant failed to file an attorney’s certificate of nerit pursuant
to CPLR 1101 (b), as required by the court, and al so denied
defendant’s notion for recusal. Defendant subsequently noved for
| eave to renew or reargue and, by the order in appeal No. 2, the court
denied the notion. By the order in appeal No. 3, the court denied
defendant’s notion to vacate the 2002 default judgnent.

Wth respect to appeal No. 1, we conclude that the court did not
abuse its discretion in denying defendant’s notion for perm ssion to
proceed as a poor person. The statute unequivocally states that
“[t]he court may require the noving party to file . . . a certificate
of an attorney stating that the attorney has exam ned the action and
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believes there is nerit to the noving party’ s contentions” (CPLR 1101
[b]). Here, defendant failed to file the certificate required by the
court (see Abreu v Hutchings, 71 AD3d 1254, 1254-1255, appeal

di sm ssed 15 NY3d 836; Matter of McNear v State of New York, 38 AD3d
1093, 1094, |v denied 9 Ny3d 801), and he otherwise failed to
establish that his notion to vacate the default judgnent has

“ targuable nerit’ 7 (Jefferson v Stubbe, 107 AD3d 1424, 1424, appeal
di sm ssed, |v denied 22 NY3d 928; cf. Popal v Slovis, 82 AD3d 1670,
1670-1671, |v dism ssed 17 NY3d 842).

Contrary to defendant’s further contention in appeal No. 1, we
conclude that the court did not abuse its discretion in denying his
notion for recusal. “Absent a |egal disqualification under Judiciary
Law 8§ 14, a [t]rial [j]Judge is the sole arbiter of recusal . . . [and
al court’s decision in this respect may not be overturned unless it
was an abuse of discretion” (Curto v Zittel’'s Dairy Farm 106 AD3d
1482, 1482-1483 [internal quotation marks omtted]). Defendant has
not alleged any |egal disqualification, and we perceive no abuse of
di scretion in the denial of his notion. The nere fact that defendant
commenced an action in federal court against the court herein does not
require the court to recuse itself (see Ashnore v Ashnore, 92 AD3d
817, 820, |v denied 19 NY3d 807), particularly where, as here,
“nothing in the record indicates that the [court] had a direct,
personal, substantial, or pecuniary interest in the outconme [of the
instant case],” and the court’s status as a defendant in the federal
civil action did not result in a “clash in judicial roles” (Matter of
Khan v Dol ly, 39 AD3d 649, 650-651; see also Matter of Petkovsek v
Snyder, 251 AD2d 1086, 1086-1087).

Wth respect to appeal No. 2, we dism ss the appeal fromthe
order therein to the extent that it denied | eave to reargue. No
appeal lies fromsuch an order (see Enpire Ins. Co. v Food GCity, 167
AD2d 983, 984). Wth respect to the remainder of the order in appeal
No. 2, even assum ng, arguendo, that the court in fact granted | eave
to renew, in light of our determ nation in appeal No. 1, we concl ude
that the court did not err in adhering to its prior decision.

Wth respect to appeal No. 3, we reject defendant’s contention
that the court erred in entering the default judgnment w thout first
appointing a guardian ad litemto protect his interests. Although a
court should appoint a guardian ad litemto protect the rights of,
inter alia, “an adult incapable of adequately prosecuting or defending
his rights” (CPLR 1201), the evidence submtted by defendant “failed
to set forth any professional nedical opinion that the defendant
may have | acked the nental ability to adequately protect [his] rights
and interests during the relevant tinme period” (Mhrmann v Lynch-

Mohr mann, 24 AD3d 735, 736), and otherwise failed to establish that he
required a guardian ad litemat the tinme that the default judgnent was
entered. Finally, although defendant raised several other contentions
in the notion court, he has not raised those contentions in his brief
and thus is deened to have abandoned them (see generally Huen N.Y.,
Inc. v Board of Educ. dinton Cent. Sch. Dist., 67 AD3d 1337, 1337-
1338; Ciesinski v Town of Aurora, 202 AD2d 984, 984).
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We have consi dered defendant’s remai ning contentions with respect
to all three appeals and conclude that they are not properly before us
or lack nerit.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

CHARTER ONE BANK, FSB, SUCCESSOR BY MERGER
TO ALBANK, FSB, PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER
RI CHARD F. M LLS, DEFENDANT- APPELLANT,

ET AL., DEFENDANTS.
(APPEAL NO 2.)

RI CHARD F. M LLS, DEFENDANT- APPELLANT PRO SE.

HARRI S BEACH PLLC, PI TTSFORD (JOHN A. MANCUSO OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Genesee County (Robert
C. Noonan, A J.), rendered March 14, 2012. The order denied the
notion of defendant Richard F. MIls for |eave to reargue or renew his
prior notions seeking perm ssion to proceed as a poor person and for
recusal, respectively.

It is hereby ORDERED that said appeal fromthe order insofar as
it denied leave to reargue is unaninmously dism ssed and the order is
affirmed w thout costs.

Sanme Menorandumas in Charter One Bank v MIIs ([appeal No. 1]
_ Ab3d __ [Dec. 27, 2013]).

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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CHARTER ONE BANK, FSB, SUCCESSOR BY MERGER
TO ALBANK, FSB, PLAI NTI FF- RESPONDENT,

\% MEMORANDUM AND ORDER
RI CHARD F. M LLS, DEFENDANT- APPELLANT,

ET AL., DEFENDANTS.
(APPEAL NO 3.)

RI CHARD F. M LLS, DEFENDANT- APPELLANT PRO SE.

HARRI S BEACH PLLC, PI TTSFORD (JOHN A. MANCUSO OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Genesee County (Robert
C. Noonan, A.J.), rendered Cctober 10, 2012. The order denied the
notion of defendant Richard F. MIls to vacate a default judgnment of
forecl osure.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Same Menorandumas in Charter One Bank v MIIs ([appeal No. 1]
___ AD3d ___ [Dec. 27, 2013]).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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JOSEPH P. SAWYER, SR AND DONNA L. SAWER
PLAI NTI FFS- APPELLANTS,

\% MEMORANDUM AND ORDER

KALEI DA HEALTH, DEFENDANT- RESPONDENT.

DENIS A KITCHEN, JR, WLLIAMSVILLE, FOR PLAI NTI FFS- APPELLANTS

G BSON, MCASKI LL & CROSBY, LLP, BUFFALO ( MARK D. ARCARA OF COUNSEL),
FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John M
Curran, J.) entered Novenmber 13, 2012. The order granted the notion
of defendant for summary judgnment dism ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw without costs, the notion is denied,
and the conplaint is reinstated.

Menorandum Plaintiffs commenced this nmedical mal practice action
seeki ng damages for injuries allegedly sustained by Joseph P. Sawer,
Sr. (plaintiff) when one of defendant’s enployees inserted a catheter
into plaintiff in connection wth defendant’s treatnent of plaintiff.
We concl ude that Suprenme Court erred in granting defendant’s notion
seeki ng summary judgnment dism ssing the conplaint. Defendant had
“ “the initial burden of establishing the absence of any departure
from good and accepted nedical practice or that the plaintiff was not
injured thereby’ ” (Gagnon v St. Joseph’s Hosp., 90 AD3d 1605, 1605;
see Hunphrey v Gardner, 81 AD3d 1257, 1258). Although defendant’s
expert, i.e., plaintiff’s treating nurse, averred that neither she nor
any of defendant’s enpl oyees deviated from accepted nedi cal practice,
we agree with plaintiffs that the medical records submtted by
def endant in support of the notion raise an issue of fact on that
point with respect to plaintiff’s treating nurse (see Valenti v
Cam ns, 95 AD3d 519, 522; see generally Hunphrey, 81 AD3d at 1258).

In view of our determ nation, we do not consider the sufficiency of
plaintiffs subm ssions in opposition to the notion (see Wnegrad v
N.Y. Univ. Med. Cr., 64 NY2d 851, 853).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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BEIT SHALOM | NC. AND STEPHEN GALI LEY,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

VERI ZON NEW YORK, | NC., NEW YORK TELEPHONE CO.,
I NC., VERI ZON COMMUNI CATI ON, | NC.,

DEFENDANTS- APPELLANTS,

ET AL., DEFENDANTS.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (BRADY J. O MALLEY OF
COUNSEL), FOR DEFENDANTS- APPELLANTS.

DAVI D G GOLDBAS, UTICA, FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Oneida County
(Bernadette T. Cark, J.), entered February 6, 2013. The order
granted the notion of plaintiffs for |leave to reargue their opposition
to that part of the cross notion of defendants Verizon New York, Inc.,
New Yor k Tel ephone Co., Inc. and Verizon Communication, Inc. to
dism ss the first cause of action and, upon reargunent, denied the
cross nmotion with respect to that cause of action.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

JAWAN CHAMBLI SS, PLAI NTI FF- APPELLANT,
\% ORDER
| SAAC STEPHEN DAVI S, DEFENDANT- RESPONDENT,

ASTRO HOVES OF CENTRAL NY I NC., FORVERLY KNOMW
AS MOR- LOU CORPORATI ON, ET AL., DEFENDANTS.

ATHARI & ASSCCI ATES, LLC, UTICA (MO ATHARI OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

SM TH, SOVI K, KENDRI CK & SUGNET, P.C., SYRACUSE (BRADY J. O MALLEY OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Onondaga County (Brian
F. DeJdoseph, J.), entered March 18, 2013. The order granted the
notion of defendant |saac Stephen Davis for summary judgnment
di sm ssing the conpl ai nt agai nst him

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, CARNI, VALENTINO AND WHALEN, JJ.

IN THE MATTER OF DANI EL HOLMES,
PETI TI ONER- APPELLANT,

\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW (LEAH R. NOWOTARSKI OF
COUNSEL), FOR PETI Tl ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (FRANK K. WALSH CF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Wom ng County (Mark
H Dadd, A J.), entered August 3, 2012 in a proceedi ng pursuant to
CPLR article 78. The judgnment denied the petition.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs (Matter of Robles v Evans, 100 AD3d 1455, 1455).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF MARY SI COLI, AS EXECUTRI X

OF THE ESTATE OF BENDJAM N M Sl COLI, DECEASED
AND ANGELO MASSARO, AS TRUSTEE OF THE
TESTAMENTARY TRUST UNDER THE W LL OF BENJAM N M
SI CCOLI, DECEASED, PETI TI ONERS,

\% MEMORANDUM AND ORDER

TOMWN OF LEW STON, RESPONDENT.

BLAIR & ROACH, LLP, TONAWANDA (J. M CHAEL LENNON OF COUNSEL), FOR
PETI TI ONERS.

M CHAEL J. DOWD, LEW STON, FOR RESPONDENT

Proceedi ng pursuant to EDPL 207 (initiated in the Appellate
Di vision of the Suprene Court in the Fourth Judicial Departnent) to
annul a determ nation of respondent to condemm certain real property
by em nent domai n.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is disnm ssed.

Menorandum  Petitioners comenced this proceedi ng pursuant to
EDPL 207, seeking judicial review of respondent’s determ nation to
condenn certain real property, owned in part by petitioners, for the
al | eged purpose of conpleting the dedication of a public road. As a
prelimnary matter, we note that, pursuant to EDPL 207 (C), our review
islimted to “whether (1) the proceeding was constitutionally sound;
(2) the condemor had the requisite authority; (3) its determ nation
conplied with SEQRA and EDPL article 2; and (4) the acquisition wll
serve a public use” (Matter of City of New York [Gand Lafayette
Props. LLC], 6 NY3d 540, 546; see Matter of Pfohl v Village of Sylvan
Beach, 26 AD3d 820, 820). Petitioners, as the parties challenging the
condemmati on, bear the “burden of establishing that the determ nation
was W t hout foundation and basel ess (see Matter of Waldo's Inc. v
Village of Johnson City, 74 Ny2d 718, 720), or that it was violative
of any of the applicable statutory criteria” (Broadway Schenect ady
Entertai nnent v County of Schenectady, 288 AD2d 672, 673; see Matter
of Dudley v Town Bd. of Town of Prattsburgh, 59 AD3d 1103, 1104;
Pfohl, 26 AD3d at 820-821).

Here, we conclude that petitioners have failed to neet their
burden. Petitioners contend, inter alia, that the proposed taking
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served no valid, nonpretextual public purpose. W reject that
contention. “[I]t is generally accepted that the condemmor has broad
discretion in deciding what land is necessary to fulfill [a public]

pur pose” (Matter of Rafferty v Town of Col onie, 300 AD2d 719, 723; see
Matter of Doyle v Schuylerville Cent. School Dist., 35 AD3d 1058,

1059, Iv denied 9 NY3d 804, rearg denied 9 NY3d 939; Mtter of
Gyrodyne Co. of Am, Inc. v State Univ. of N Y. at Stony Brook, 17
AD3d 675, 676, |v denied 5 NY3d 716). Contrary to petitioners’
contention, we conclude that respondent did not abuse or inprovidently
exercise its discretion in determning that “a public use, benefit or
purpose will be served by the proposed acquisition” (EDPL 207 [(C]

[4]).

Finally, we reject petitioners’ contention that the proceeding
was constitutionally unsound. Petitioners adduced no evidence “to
support a finding that [they] have ‘been intentionally treated
differently fromothers simlarly situated and that there is no
rational basis for the difference in treatnent’ ” (Matter of Gay v
Town of Oppenheim 289 AD2d 743, 745, |v denied 98 NY2d 606, quoting
Village of WIlowbrook v Aech, 528 US 562, 564). W therefore
concl ude that respondent did not violate petitioners’ equal protection
rights, and thus “the proceeding was in conformty with the federal
and state constitutions” (EDPL 207 [C] [1]). Consequently, we confirm
the determ nation and dism ss the petition.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF ARMAND SUAREZ,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI Tl ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (LAURA ETLI NGER CF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Wom ng County (Mark
H Dadd, A J.), entered July 26, 2012 in a proceeding pursuant to CPLR
article 78. The judgnent disnm ssed the petition.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Menorandum  Petitioner appeals froma judgnment dismssing his
petition seeking to annul the Parole Board' s determ nation denying him
parol e rel ease. W conclude that the “appeal nust be dism ssed as
noot because the determ nation expired during the pendency of this
appeal, and the Parol e Board denied petitioner’s subsequent request
for parole release” (Matter of Robles v Evans, 100 AD3d 1455, 1455
[internal quotation marks omtted]).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EVANS M RCDRI GUEZ, DEFENDANT- APPELLANT.

JOHN R LEWS, SLEEPY HOLLOW FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Monroe County Court (Joan S.
Kohout, A.J.), rendered Cctober 12, 2010. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a controlled
substance in the first degree and crim nal possession of a controlled
substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
following a jury trial of, inter alia, crimnal possession of a
controll ed substance in the first degree (Penal Law 8§ 220.21 [1]).
Contrary to defendant’s contention, County Court did not abuse its
di scretion in denying his notion for a mstrial (see People v Delesus,
110 AD3d 1480, 1481-1482). Defendant contends that he was deprived of
a fair trial when the court permtted an undercover police officer to
testify that he observed defendant speaking to an identified person
known by the officer because of the inplication, based upon the work
of the officer, that the person to whom def endant was speaki ng was a
drug deal er. Defendant contends that the testinony violated the
court’s Mdlineux ruling that the People could not present evidence “of
a prior sale wth the defendant.” As a prelimnary matter, we note
that the record is not clear that the court’s ruling applied to the
interaction between defendant and the person identified by the police
officer, and we further note that the police officer did not testify
that he observed a sale but, rather, he testified only that he
observed the two nmen speaking. In any event, the determ nation
whether to grant a notion for a mstrial is within the discretion of
the trial court (see People v Otiz, 54 Ny2d 288, 292; People v Scott,
107 AD3d 1635, 1636, |v denied 21 NY3d 1077), and such a notion nust
be granted if an error occurs during the trial that is prejudicial and
deprives a defendant of a fair trial (see CPL 280.10 [1]; see
generally People v Ward, 107 AD3d 1605, 1606, |v denied 21 NY3d 1078).



- 2- 1265
KA 11-01574

That is not the case here. The police officer testified that he was
famliar with defendant, and thus any alleged inplication that

def endant was a drug deal er based upon the famliarity of the police
officer with the person with whom def endant was speaking is not so
prejudicial as to deprive defendant of a fair trial.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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PRESENT: SCUDDER, P.J., SM TH, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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BOBBY PRI CE, JR., DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO ( ROBERT B. HALLBORG
JR, OF COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered Decenber 12, 2011. The judgnent convicted
def endant, upon a jury verdict, of crimnal possession of a weapon in
t he fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of a weapon in the fourth
degree (Penal Law § 265.01 [1]). Defendant contends that County Court
erred in refusing to suppress tangi ble evidence that the police seized
fromhis person after stopping his vehicle. Defendant failed to
preserve for our review his contention that the evidence nust be
suppressed based on the use of excessive force by the police because
he failed to raise that specific contention in his notion papers or at
the hearing (see People v Gonez, 193 AD2d 882, 883, |v denied 82 Nyad
708; see generally People v Jacquin, 71 Ny2d 825, 826-827; People v
Cabal | ero, 23 AD3d 1031, 1032, |v denied 6 NY3d 846).

In any event, that contention |acks nmerit. “Clains that |aw
enforcement officials used excessive force in the course of nmaking an
arrest, investigatory stop, or other seizure of a person are properly
anal yzed under the Fourth Anmendnment’s objective reasonabl eness
standard . . . Determ ning whether the force used to effect a
particul ar seizure is reasonabl e under the Fourth Amendnent requires a
careful balancing of the nature and quality of the intrusion on the
i ndi vidual’s Fourth Amendnent interests against the countervailing
governmental interests at stake . . . The test of reasonabl eness under
the Fourth Amendment requires careful attention to the facts and
ci rcunst ances of each particular case, including the severity of the
crinme at issue, whether the suspect poses an imediate threat to the
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safety of the officers or others, and whether he [or she] is actively
resisting arrest or attenpting to evade arrest by flight” (People v
Smth, 95 AD3d 21, 26 [internal quotation marks omtted]; see G ahamyv
Connor, 490 US 386, 388).

Here, the officers stopped the vehicle being driven by defendant,
removed defendant fromthe vehicle at gunpoint, and inmedi ately asked
hi m where the gun was | ocated. Defendant was bei ng sought in
connection with the crine of burglary in the first degree, a class B
violent felony, and was believed to be in possession of a handgun,
based upon information provided by an identified citizen.

Furt hernore, although he did not actively resist the police upon being
stopped, he had left the crinme scene and thus was attenpting to evade
arrest by flight. Consequently, applying the G ahamtest, we concl ude
that the officers’ use of force was reasonabl e under the Fourth
Amendrent. Finally, insofar as defendant contends that the officers
stopped hi mw t hout probable cause, we agree with the court that the
information available to the police justified a |level three intrusion
under People v De Bour (40 Ny2d 210, 223; see People v Hollman, 79
NY2d 181, 184-185; cf. People v More, 6 Ny3d 496, 498-499), and that
the actions of the police required only that |evel of know edge.

We have consi dered defendant’s renai ning contention and concl ude
that it is without nerit.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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STEVEN TALLEY, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO | NC., BUFFALO (ROBERT L. KEWMP OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DONNA A. M LLI NG OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Supreme Court, Erie County (Cerald
J. Whalen, J.), rendered July 11, 2011. The judgnent convicted
def endant, upon his plea of guilty, of attenpted crim nal possession
of a controlled substance in the fourth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon his
plea of guilty of attenpted crim nal possession of a controlled
substance in the fourth degree (Penal Law 88 110.00, 220.09 [1]),
def endant contends that his waiver of the right to appeal is
unenforceabl e and that his sentence is unduly harsh and severe. The
record denonstrates, however, that Suprene Court “engage[d] the
defendant in an adequate colloquy to ensure that the waiver of the
right to appeal was a knowi ng and vol untary choice” (People v Burt,
101 AD3d 1729, 1730, |v denied 20 NY3d 1060 [internal quotation marks
omtted]), and that defendant al so signed a witten waiver of the
right to appeal (see People v Pulley, 107 AD3d 1560, 1561, |v denied
21 NY3d 1076). We thus conclude that the waiver is enforceable and
that defendant is thereby foreclosed fromchallenging the severity of
his sentence (see People v Lopez, 6 NY3d 248, 256; People v Suttl es,
107 AD3d 1467, 1468, |v denied 21 NY3d 1046).

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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CLARENCE W LSON, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (CHRI STINE M COOK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

W LLI AM J. FI TZPATRI CK, DI STRICT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Anthony F.
Aloi, J.), rendered July 2, 2010. The judgnment convicted defendant,
upon his plea of guilty, of robbery in the first degree, attenpted
robbery in the first degree and assault in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1270

KA 11-00174
PRESENT: SCUDDER, P.J., SM TH, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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CHRI STOPHER M DI AZ, DEFENDANT- APPELLANT.

CHRI STOPHER M DI AZ, DEFENDANT- APPELLANT PRO SE.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( AMANDA L. DREHER OF
COUNSEL), FOR RESPONDENT.

Appeal , by perm ssion of a Justice of the Appellate D vision of
the Suprenme Court in the Fourth Judicial Department, from an order of
t he Monroe County Court (Patricia D. Marks, J.), dated January 6,
2011. The order denied the notion of defendant to vacate a judgnent
of conviction pursuant to CPL 440. 10.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed for reasons stated in the decision at County
Court.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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ALLEN COLVI N, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprenme Court, Monroe County
(Joseph D. Valentino, J.), rendered April 3, 2009. The judgnent
convi cted defendant, upon a jury verdict, of robbery in the first
degree, robbery in the second degree and crimnal possession of a
weapon in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirnmed.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of, inter alia, robbery in the first degree (Penal Law §
160. 15 [4]), defendant contends that Suprene Court erred in refusing
to allow himto present evidence that a codefendant wote a letter
admtting that he commtted the crimes charged in the indictnent. W
reject that contention. It is well settled that, “[b]efore statenents
of a nontestifying third party are adm ssible as a decl arati on agai nst
penal interest, the proponent nust satisfy the court that four
prerequisites are net [, including that] . . . the declarant nust be
aware at the tinme of its naking that the statenment was contrary to his
penal interest” (People v Brensic, 70 Ny2d 9, 15, not to anend
remttitur granted 70 Ny2d 722; see People v Shabazz, 22 Ny3d 896,
898). Here, defendant failed to establish that the author of the
letter wote it before pleading guilty, and defendant thus failed to
establish that the adm ssion contained in the letter was against the
author’s penal interest when he wote it (see generally People v
Otiz, 81 AD3d 513, 514, |v denied 16 NY3d 898).

Wth respect to his contentions regarding the Huntl ey hearing, we
note that defendant failed to preserve for our review his contention
that the court “unduly limted his cross-exam nation of a police
of ficer concerning . . . statenents” that defendant nade to that
of ficer (People v Rookey, 292 AD2d 783, 783, |v denied 98 Ny2d 701).
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In any event, that contention is without nerit. “It is well settled
that ‘[a]n accused’ s right to cross-examne witnesses . . . is not
absolute’ . . . [and that t]he trial court has discretion to determ ne

the scope of the cross-exam nation of a witness” (People v Corby, 6
NY3d 231, 234, quoting People v Wllians, 81 NY2d 303, 313). Here, we
conclude that the court did not abuse its discretionin limting the
scope of defendant’s cross-exam nation of the officer at issue (see
Peopl e v Baker, 294 AD2d 888, 889, |v denied 98 Ny2d 708; People v
Herner, 212 AD2d 1042, 1045, |v denied 85 Ny2d 974).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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ERI C D. ROBI NSON, DEFENDANT- APPELLANT.

LEANNE LAPP, PUBLI C DEFENDER, CANANDAI GUA, D.J. & J. A Cl RANDO, ESQS.
SYRACUSE ( BRADLEY E. KEEM OF COUNSEL), FOR DEFENDANT- APPELLANT.

R. M CHAEL TANTILLO, DI STRI CT ATTORNEY, CANANDAI GUA ( CHRI STOPHER
EAGGLESTON OF COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ontario County Court (Craig J.
Doran, J.), rendered March 8, 2011. The judgnment convicted defendant,
upon his plea of guilty, of attenpted assault in the second degree and
driving while ability inpaired by drugs.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals from a judgnent convicting him
upon his plea of guilty, of attenpted assault in the second degree
(Penal Law 88 110.00, 120.05 [3]) and driving while ability inpaired
by drugs (Vehicle and Traffic Law 8§ 1192 [4]). Contrary to
defendant’ s contention, the record establishes that he know ngly,
voluntarily and intelligently waived the right to appeal (see
generally People v Lopez, 6 NY3d 248, 256). The chall enge by
def endant to County Court’s suppression ruling is enconpassed by his
valid waiver of the right to appeal (see People v Kenp, 94 Ny2d 831,
833; People v Goossens, 92 AD3d 1282, 1283, |v denied 19 NY3d 960).

Al t hough defendant’s contention that his guilty plea was not know ng,
voluntary, or intelligent survives his valid waiver of the right to
appeal , defendant did not nove to withdraw the plea or to vacate the
j udgnment of conviction on that ground and thus failed to preserve that
contention for our review (see People v Russell, 55 AD3d 1314,
1314-1315, |v denied 11 NY3d 930). Contrary to defendant’s further
contention, this case does not fall within the rare exception to the
preservation requi renent because nothing in the plea allocution calls
into question the voluntariness of the plea or casts “significant
doubt” upon his guilt (People v Lopez, 71 Ny2d 662, 666; see People v
Cubi, 104 AD3d 1225, 1226, |v denied 21 NY3d 1003).

To the extent that defendant’s further contention that the court
erred in denying his application for a subpoena duces tecum survives
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the guilty plea and his valid waiver of the right to appeal (see
generally People v Morris, 94 AD3d 1450, 1451, |v denied 19 NY3d 976),
we conclude that it lacks nerit. Inasnmuch as the records sought
pertain solely to the credibility of a witness, the court did not
abuse its discretion in denying defendant’ s subpoena request (see
Peopl e v G ssendanner, 48 Ny2d 543, 548; People v Scott, 60 AD3d 1396,
1397, |Iv denied 12 Ny3d 821; People v Reddick, 43 AD3d 1334, 1335, |v
deni ed 10 NY3d 815).

Al t hough defendant’s challenge to the anmount of restitution “ ‘is
not foreclosed by his waiver of the right to appeal because the anount
of restitution was not included in the ternms of the plea agreenent’ ”
(People v Tessitore, 101 AD3d 1621, 1622, |Iv denied 20 NYy3d 1104), he
failed to preserve that challenge for our review inasrmuch as he did
not object to the anmount of restitution at sentencing or request a
hearing on that issue (see People v Kirkland, 105 AD3d 1337, 1338-
1339, |v denied 21 NY3d 1043; People v Jorge N.T., 70 AD3d 1456, 1457,
| v denied 14 Ny3d 889). Indeed, defendant expressly consented to the
anount of restitution at sentencing (see People v Harris, 31 AD3d
1194, 1195, |v denied 7 NY3d 848; People v Solerwitz, 172 AD2d 780,
781, |v denied 78 Ny2d 947).

Finally, defendant failed to preserve for our review his
contention that the court erred in inposing a collection surcharge of
10% of the anmount of restitution (see Kirkland, 105 AD3d at 1338). 1In
any event, Penal Law 8 60.27 (8) provides that a court nust inpose a
surcharge of 5% of the anmount of restitution and nmay i npose an
addi ti onal surcharge of up to 5% “[u]pon the filing of an affidavit of
the official or organization designated pursuant to [CPL 420.10 (8)]
denonstrating that the actual cost of the collection and
admnistration of restitution or reparation in a particul ar case
exceeds five percent of the entire anount of the paynent or the anount
actually collected” (see Kirkland, 105 AD3d at 1338-1339) and, here,
the record includes such an affidavit.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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NEW YORK STATE DI VI SI ON OF PARCLE
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ERI CKSON WEBB SCOLTON & HAJDU, LAKEWOCD (LYLE T. HAJDU OF COUNSEL),
FOR PETI TI ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY (KATE H NEPVEU COF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgnment (denom nated decision and order) of the
Suprene Court, Ol eans County (Janmes P. Punch, A J.), dated August 9,
2012 in a habeas corpus proceeding. The judgnent denied the petition.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs.

Menorandum  On appeal froma judgnment denying his petition for a
wit of habeas corpus, petitioner contends that the actions of the
Parol e Board violated his right to due process. Wile this appeal was
pendi ng, however, petitioner was rel eased to parol e supervision, and
thus this appeal has been rendered noot (see People ex rel. Briecke v
New York State Dept. of Corr. Servs., 107 AD3d 1459, 1459; People ex
rel. Moore v Lenpke, 101 AD3d 1665, 1665-1666, |v denied 20 NY3d 863).
Al t hough petitioner contends otherw se, the exception to the npotness
doctrine does not apply because, inter alia, the issue he raises on
appeal is not likely to recur (see generally Matter of Hearst Corp. v
Cyne, 50 Ny2d 707, 714-715).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF GM COVPONENTS HOLDI NGS, LLC
PETI TI ONER

\% MEMORANDUM AND ORDER

TOMN OF LOCKPORT | NDUSTRI AL DEVELOPMENT
AGENCY, RESPONDENT.

BOND, SCHCENECK & KING PLLC, SYRACUSE (BRODY D. SM TH OF COUNSEL),
FOR PETI TI ONER

JONES, HOGAN & BROOKS, LLP, LOCKPORT (MORGAN L. JONES, JR, OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to EDPL 207 (initiated in the Appellate
Division of the Suprene Court in the Fourth Judicial Departnment) to
annul a determ nation of respondent to condemn certain real property
by em nent domai n.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is di sm ssed.

Menorandum  Petitioner, GM Conmponents Hol di ngs, LLC ( GVCH)
commenced this original proceeding pursuant to EDPL 207 seeking to
annul the determ nation of respondent, Town of Lockport Industri al
Devel opnent Agency (LIDA), authorizing the condemation of 91 acres of
vacant |and owned by GMCH for the purpose of expanding LIDA s
industrial park. It is undisputed that the parties had been
unsuccessful in negotiating an agreenent for LIDA s purchase of the
subj ect property. LIDA determ ned that a public purpose would be
served by increasing its inventory of industrial-zoned sites avail able
for sale to potential purchasers/devel opers, particularly sites of 25
or nore acres, thereby providing jobs for residents of the area and a
broader tax base for the Town of Lockport. Wth respect to the
required review of the environnmental inpact of the proposed
condemmati on pursuant to the State Environmental Quality Review Act
([ SEQRA] ECL article 8; see EDPL 207 [C] [3]), LIDA issued a negative
decl aration based upon its determ nation that the acquisition of the
property would not result in a negative inpact on the environnent.
GVCH contends, inter alia, that LIDA' s determ nation that the
acqui sition would serve a public use is illusory because potenti al
devel opers have the option to purchase the property from GMCH  GMCH
further contends that LIDA failed to conply wth SEQRA because it
i nproperly segnented the review by considering only the acquisition,
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and not the future devel opnent, of the parcel.

It is well settled that the scope of our review of LIDA s
determnation is “very limted” (Matter of Gty of New York [ G and
Laf ayette Props. LLC], 6 NY3d 540, 546). W nust “ ‘either confirmor
reject [LIDA's] determination and findings,” and [our] reviewis
confined to whether (1) the proceeding was constitutionally sound; (2)
[LIDA] had the requisite authority; (3) its determ nation conplied
with SEQRA and EDPL article 2; and (4) the acquisition will serve a
public use” (id.; see EDPL 207 [C]). “The burden is on the party
chal I engi ng the condemation to establish that the determ nation ‘was
wi t hout foundation and baseless’ . . . Thus, ‘[i]f an adequate basis
for a determnation is shown and the objector cannot show that the
determ nati on was w thout foundation, the [condemor’s] determ nation
shoul d be confirmed” ” (Matter of Butler v Onondaga County
Legi sl ature, 39 AD3d 1271, 1271-1272).

Addressing first the public use factor, we note that, in support
of its determ nation authorizing the condemation, LIDA found that
since the creation of the 201-acre industrial park in 1981 it has
assi sted 30 busi nesses, accounting for investnents totaling
$399, 164, 000 and enpl oynment of 491 area residents. LIDA also found
that as of early 2013 there were only 56 acres of vacant land in the
i ndustrial park and only 33 acres thereof were suitable for sale and
devel opnent, with the single | argest parcel neasuring 14 acres total.
Since 2008, LIDA has conducted five sales, including a total of 42
acres to Yahoo! in 2009 and 2012. LIDA also found that the property,
which is bordered by a state highway and a railroad, is in proximty
to the industrial park and is zoned for industrial use. W therefore
conclude that LIDA's determ nation to exercise em nent domai n power
“Is rationally related to a conceivable public purpose” (Matter of
Kauf mann’s Carousel v City of Syracuse |Indus. Dev. Agency, 301 AD2d
292, 303, |v denied 99 Ny2d 508 [internal quotation marks omtted];
cf. Matter of Syracuse Univ. v Project Orange Assoc. Servs. Corp., 71
AD3d 1432, 1434-1435, appeal dism ssed and |Iv denied 14 Ny3d 924).

We conclude with respect to the statutory conpliance factor that,
contrary to GMCH s contention, LIDA “identified the relevant areas of
environmental concern, took a hard | ook at them and nade a reasoned
el aboration of the basis for its determnation” that there would be no
negati ve inpact on the environnment as a result of the acquisition of
the property (Matter of Eadie v Town Bd. of Town of N. G eenbush, 7
NY3d 306, 318 [internal quotation marks omtted]; see Matter of New
York City Coalition to End Lead Poi soning v Vallone, 100 Ny2d 337,
348). Although LIDA considered only the inpact of the acquisition and
not the inpact of potential devel opnent, we reject GMCH s contention
that LIDA thereby inproperly segnented the SEQRA review process (see 6
NYCRR 617.2 [ag]). Although LIDA intends to sell the property to a
potenti al devel oper, there was no identified purchaser or specific
pl an for devel opnent at the time the SEQRA revi ew was conducted (cf.
Matter of Riverso v Rockland County Solid Waste Mgt. Auth., 96 AD3d
764, 765-766; Matter of Forman v Trustees of State Univ. of N Y., 303
AD2d 1019, 1019-1020), and thus we conclude that under these facts the
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acquisition is not a “separate part[] ‘of a set of activities or
steps’ in a single action or project” (Matter of Settco, LLC v New
York State Urban Dev. Corp., 305 AD2d 1026, 1027, |v denied 100 Ny2d
508; see Matter of Village of Tarrytown v Planning Bd. of Vil. of

Sl eepy Hol l ow, 292 AD2d 617, 620-621, |v denied 98 Ny2d 609; see
generally Matter of Center of Deposit, Inc. v Village of Deposit, 90
AD3d 1450, 1453). W have reviewed GMCH s renmi ni ng contentions and
conclude that they are without nerit. W therefore conclude that GVCH
failed to sustain its burden of establishing that the determ nation of
LIDA to condenn the parcel is “wthout foundation and basel ess”
(Butler, 39 AD3d at 1272).

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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DELTA SONI C CARWASH SYSTEMS, | NC., DELTA
SONI C SALES & SERVICE, INC., DELTA SONI C CAR
WASH CORPORATI ON AND BENDERSON DEVEL OPMENT
COMPANY, LLC, DEFENDANTS- RESPONDENTS.

LAW CFFI CES OF EUGENE C. TENNEY, PLLC, BUFFALO (COURTNEY G SCI ME OF
COUNSEL), FOR PLAI NTI FF- APPELLANT.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO ( MAURI CE L. SYKES OF
COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (Kevin M
Dillon, J.), entered Septenber 19, 2012. The order denied the notion
of plaintiff to strike the answer of defendants.

Now, upon reading and filing the stipulation discontinuing appeal
signed by the attorneys for the parties on Decenber 12, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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CORPORATI ON, DEFENDANTS- RESPONDENTS,
ET AL., DEFENDANTS.

KNAUF SHAW LLP, ROCHESTER (ALAN J. KNAUF OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

MCCUSKER, ANSELM, ROSEN & CARVELLI, P.C., NEWYORK CITY (PATRI Cl A
PREZI OSO OF COUNSEL), FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (Ann
Mari e Taddeo, J.), entered August 1, 2012. The order denied the
notion of plaintiffs for partial summary judgnment seeking, inter alia,
a determ nation that defendants Exxon Mobil Corporation and ExxonMbbi |
Ol Corporation are strictly liable for the discharge of petrol eum
pr oduct s.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the law by granting the notion insofar as it
seeks a determ nation that defendants Exxon Mobil Corporation and
ExxonMobil QG| Corporation are strictly liable as dischargers under
Navi gation Law 8 181 (1) and as nodified the order is affirnmed w thout
costs.

Menorandum Plaintiffs conmenced this action pursuant to
Navi gation Law article 12, seeking indemification or contribution
from defendants for the environnental response conducted by plaintiffs
to renmediate two parcels on Flint Street in the Cty of Rochester that
were part of the fornmer oil refinery operations of Vacuum G| Conpany
(Vacuum G 1), a predecessor of Exxon Mbil Corporation and ExxonMobi |
Ol Corporation (defendants). Plaintiffs noved for partial summary
j udgnent seeking, inter alia, a determnation that defendants are
strictly liable for the discharge of petrol eum products by Vacuum QO |,
whi ch was operating on the sites from 1890 to 1935. W concl ude that
plaintiffs established their entitlenent to a determ nation that
defendants are contributing “di schargers” pursuant to Navigation Law 8§
172 (8) and thus are strictly liable under section 181 (1) for, inter
alia, the cleanup and renoval costs (see State of New York v G een, 96
NY2d 403, 406; Patel v Exxon Corp., 43 AD3d 1323, 1323-1324), despite



- 2- 1281
CA 13-00845

the fact that the parcels subsequently were the sites for various
commerci al operations that also may have contributed to the

contam nation of the properties, including a scrap yard. W therefore
nodi fy the order accordingly.

In support of their motion, plaintiffs submtted, inter alia,
evi dence of the undi sputed historical uses of the property, which
i ncluded the refinery operations of VacuumGO1l. Plaintiffs provided
the affidavits of two experts explaining that sanples taken from
depths of 6 to 14 feet bel ow the surface contai ned contam nants that
are consistent with refinery operations and that, based upon the age
and depths of the sanples, could only have been caused by the refinery

operations. |In particular, paraffin wax was | ocated at a depth of 10
feet, and it is undisputed that Vacuum G| manufactured paraffin wax
beginning in 1884. In addition, a strong odor of petrol eum was

detected at a depth of 14 feet. One expert observed foam ng water,
which is consistent with | ong-term bi odegradati on of hydrocarbons.

The ot her expert opined, inter alia, that the presence of kerosene,

al so produced by Vacuum O 1, wthout the presence of lubricating oils
that woul d be expected to be released fromthe scrap yard operations,
supported the conclusion that the contam nation at those depths was
caused by the Vacuum G| operations, and not by the scrap yard
operations. Defendants failed to raise an issue of fact sufficient to
defeat that part of the notion (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562). |In opposition to the notion, defendants
subm tted environnental reports acknow edging that Vacuum O |
manuf act ured kerosene and paraffin wax and that “residuals [were] left

fromthe refinery operations,” but noting that it “will be difficult
to di stinguish between [such] residuals . . . and wastes rel eased by
the material in the junkyard.” Although defendants also submtted the

affidavit of a project manager for environnental services, the
affidavit “is specul ative and unsupported by any evidentiary or expert
proof excluding defendant[s] as . . . contributing discharger[s]”
(State of New York v Slezak Petrol eum Prods., Inc., 96 AD3d 1200,
1204, |v denied 19 NY3d 814).

We further conclude, however, that plaintiffs failed to neet
their initial burden of establishing their entitlenent to partial
summary judgnent on the issue whether they are entitled to
i ndemmi fication rather than contribution (see Wite v Long, 85 Ny2d
564, 568), and thus the court properly denied their notion to that
extent. Plaintiffs failed to elimnate any issue of fact whether
petrol eum products were di scharged during the period of their
ownership (see 1093 Group, LLC v Canale, 72 AD3d 1561, 1562; Sweet v
Texaco, Inc., 67 AD3d 1322, 1323; see generally State of New York v
Speonk Fuel, Inc., 3 Ny3d 720, 723-724, rearg denied 4 NY3d 740).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (CGerald J.
VWhal en, J.), entered May 30, 2012. The order, anong other things,
deni ed the cross notion of defendant for summary judgnent di sm ssing
t he amended conpl ai nt .

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for
fraudul ent inducenent and fraudul ent m srepresentation, arising from
hi s purchase of a hone from defendant. Defendant appeals from an
order that, inter alia, denied his cross notion for sunmary judgnent
di sm ssing the anmended conplaint. W note at the outset that
defendant’s contention that he was entitled to dism ssal of the
anmended conpl ai nt pursuant to CPLR 3211 (a) (11) was raised for the
first time in his reply papers in Suprene Court. “The function of
reply papers is to address argunments nmade in opposition to the
position taken by the novant and not to permt the novant to introduce
new argunments in support of, or new grounds for the notion” (Dannasch
v Bifulco, 184 AD2d 415, 417). Thus, defendant’s contention was not
properly before the court (see Zolfaghari v Hughes Network Sys., LLC,
99 AD3d 1234, 1235, |v denied 20 NY3d 861).

Even assum ng, arguendo, that defendant net his initial burden on
that part of the cross notion with respect to the fraudul ent
conceal ment cause of action by submtting evidence that he did not
know ngly fail to disclose any defects in the property (see generally
Sanple v Yokel, 94 AD3d 1413, 1415), we conclude that plaintiff raised
a triable issue of fact in opposition (see generally Jablonski v
Rapal je, 14 AD3d 484, 485-486).

We reject defendant’s contention that the court erred in denying
that part of the cross notion with respect to the fraud cause of
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action on the ground that it fails to neet the requirenents of CPLR
3016 (b). The statute “requires only that the m sconduct conpl ai ned
of be set forth in sufficient detail to clearly informa defendant
with respect to the incidents conplained of” (Lanzi v Brooks, 43 Ny2d
778, 780, not to anend remttitur granted 43 NY2d 947, rearg denied 44
NY2d 733; see Mandarin Trading Ltd. v Wldenstein, 16 NY3d 173, 178),
and that standard was nmet here. Furthernore, we agree with plaintiff
that the court otherw se properly denied that part of defendant’s
cross notion for summary judgnent dism ssing the fraud cause of action
on the merits. It is well settled that, “[t]o establish a cause of
action for fraud, plaintiff must denonstrate that defendant]]

knowi ngly m srepresented a material fact upon which plaintiff
justifiably relied and which caused plaintiff to sustain damages”

(Kl afehn v Morrison, 75 AD3d 808, 810). False representation in a
property condition disclosure statement nmandated by Real Property Law
8§ 462 (2) “may constitute active conceal ment in the context of

fraudul ent nondi sclosure . . . , [but] to maintain such a cause of
action, ‘the buyer nust show, in effect, that the seller thwarted the
buyer’s efforts to fulfill the buyer’s responsibilities fixed by the
doctrine of caveat enmptor’ ” (Kl afehn, 75 AD3d at 810). Here,

al t hough defendant net his initial burden on that part of the cross
notion with respect to the fraud cause of action by subnitting

evi dence that he did not knowingly fail to disclose any defects in the
property (see generally Zuckerman v City of New York, 49 Ny2d 557
562), plaintiff raised a triable issue of fact (see generally id.).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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CA 13-00373
PRESENT: SCUDDER, P.J., SM TH, PERADOTTO, LINDLEY, AND SCON ERS, JJ.

IN THE MATTER OF JOHN D. JUSTI CE,
PETI TI ONER- APPELLANT,

\% ORDER

ANDREA W EVANS, CHAI RNMOVAN, NEW YORK STATE
DI VI SI ON OF PAROLE, RESPONDENT- RESPONDENT.

JOHN D. JUSTI CE, PETI TI ONER- APPELLANT PRO SE.

ERI C T. SCHNElI DERVAN, ATTORNEY GENERAL, ALBANY ( ON\EN DEMUTH OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John L.
M chal ski, A.J.), entered February 1, 2013 in a proceedi ng pursuant to
CPLR article 78. The order denied the notion of petitioner for |eave
to renew.

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs as noot (see generally Matter of Davidson v Al exander,
67 AD3d 1219).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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TP 13-00922
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCON ERS, AND WHALEN, JJ.

IN THE MATTER OF DEREK JOSEY, PETI TI ONER,
\% ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI TI ONER

ERI C T. SCHNEI DERVAN, ATTORNEY GENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel | ate Division of the Supreme Court in the Fourth Judici al
Department by order of the Suprenme Court, Wom ng County [ Mark H.
Dadd, A . J.], entered May 22, 2013) to review a determ nation of
respondent. The determ nation found after a tier IIl hearing that
petitioner had violated various inmate rules.

It is hereby ORDERED that the determ nation is unani nously
confirmed without costs and the petition is dism ssed.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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KA 12- 00436
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCON ERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JASON SM KLE, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALO, | NC., BUFFALO (ALAN WLLI AMS OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVID A HERATY OF
COUNSEL), FOR RESPONDENT.

Appeal from a resentence of the Erie County Court (M chael F
Pietruszka, J.), rendered January 19, 2012. Defendant was resentenced
by inmposing periods of postrel ease supervision upon his conviction of
attenpted nurder in the second degree.

It is hereby ORDERED that the resentence so appealed fromis
unani nously affirnmed.

Menor andum  Def endant was convicted followng a jury trial of
nmurder in the second degree (Penal Law 8 125.25 [1]), four counts of
attenpted nmurder in the second degree (88 110.00, 125.25 [1]), and
five counts of crimnal possession of a weapon in the fourth degree (8
265.01 [2]), and he appeals froma resentence with respect to that
conviction. County Court originally sentenced defendant to, inter
alia, consecutive and concurrent determinate terns of inprisonnent of
ei ght years for the attenpted nurder counts, and we affirned the
j udgnment of conviction (People v Smkle, 1 AD3d 883, |v denied 1 NY3d
634). The sentencing court had failed, however, to inpose periods of
postrel ease supervision with respect to the attenpted nmurder counts as
required by Penal Law § 70.45 (1). To renedy that error (see
Correction Law 8§ 601-d), the court resentenced defendant prior to the
conpl etion of his sentence to the sane terns of inprisonnent and
i nposed the requisite periods of postrel ease supervi sion.

We reject defendant’s contentions that the inposition of
postrel ease supervision was irrational and that by our prior decision
we inplicitly affirmed the legality of his sentence, thus precluding
the court frominposing periods of postrel ease supervision at
resentencing. To the contrary, as noted above, postrel ease
supervision is mandated by statute (see Penal Law 8§ 70.45 [1]; see
generally People v Davis, 37 AD3d 1179, 1180), and we concl ude that
“ “in resentencing defendant the court sinply corrected the error
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. made at the tinme of the original sentence and thus that the
resentence was proper’ " (People v Fonmby, 103 AD3d 1100, 1100, Iv
deni ed 21 Ny3d 1073; see People v Sparber, 10 Ny3d 457, 472; see
generally People v Howard, 96 AD3d 1691, 1692, |v denied 19 NY3d
1103).

Def endant failed to preserve for our review his contention that
t he 10% year gap between his original sentence and his resentence
violated his statutory right to have his sentence pronounced “w thout
unr easonabl e del ay” (CPL 380.30 [1]; see People v Diggs, 98 AD3d 1255,
1256, |Iv denied 20 NY3d 986), and his constitutional due process
rights (see People v Thomas, 68 AD3d 514, 515), and we decline to
exerci se our power to review that contention as a matter of discretion
inthe interest of justice (see CPL 470.15 [6] [a]). Finally, the
peri ods of postrel ease supervision do not render the sentence unduly
harsh or severe.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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KA 13-00393
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCON ERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

WLLIAM M WARD, DEFENDANT- APPELLANT.

DAVI D P. ELKOVI TCH, AUBURN, FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN (NATHAN J. GARLAND OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Mark H
Fandrich, A J.), rendered April 10, 2012. The judgnent convicted
def endant, upon his plea of guilty, of rape in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of rape in the second degree (Penal Law 8
130.30 [1]). Contrary to defendant’s contention, the record
establishes that he knowi ngly, voluntarily and intelligently waived
the right to appeal (see generally People v Lopez, 6 NY3d 248, 256),
and that valid waiver forecloses any chall enge by defendant to the
severity of the sentence (see id. at 255; see generally People v
Lococo, 92 Ny2d 825, 827; People v Hi dalgo, 91 Ny2d 733, 737).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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KA 11-00817
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

MAURI CE SI NKLER, DEFENDANT- APPELLANT.

MATTHEW D. NAFUS, SCOTTSVI LLE, FOR DEFENDANT- APPELLANT.
MAURI CE SI NKLER, DEFENDANT- APPELLANT PRO SE.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (ERI N TUBBS OF COUNSEL),
FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Monroe County
(Joseph D. Vvalentino, J.), rendered May 6, 2010. The judgnent
convi cted defendant, upon a jury verdict, of crimnal possession of a
weapon in the second degree and crim nal possession of a weapon in the
third degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon a jury verdict of crimnal possession of a weapon in the second
degree (Penal Law 8 265.03 [3]) and crim nal possession of a weapon in
the third degree (8 265.02 [3]). Contrary to defendant’s contention,
Suprene Court properly discharged a sworn juror. A court nust
di scharge a sworn juror who is grossly unqualified to serve in the
case, i.e., a juror who “possesses a state of m nd which would prevent
the rendering of an inpartial verdict” (People v Buford, 69 Ny2d 290,
298 [internal quotation marks omtted]; see CPL 270.35 [1]). The
juror here was grossly unqualified inasmuch as she indicated that she
was havi ng personal problens at hone that prevented her from giving
her undivided attention to the case, she had anxiety, and she stated
that she could not be fair and inpartial (see People v Daniels, 59
AD3d 730, 730-731, |v denied 12 NY3d 852; People v Cook, 275 AD2d
1020, 1020-1021, Iv denied 95 Ny2d 933).

Defendant failed to preserve for our review his contention that
the evidence is legally insufficient with respect to the el ement of
possession in both crimes inasnmuch as his notion for a trial order of
di smi ssal was not “specifically directed” at the alleged error now
asserted on appeal (People v Gray, 86 Ny2d 10, 19). In any event, his
contention is without nerit inasnuch as defendant admtted in his
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statenent to the police that his codefendant told himthat she wanted
to rob a store and handed hi mthe handgun after he asked to see it.
Contrary to defendant’s further contention, view ng the evidence in
light of the elenents of the crinmes as charged to the jury (see Peopl e
v Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not

agai nst the wei ght of the evidence (see generally People v Bl eakl ey,
69 Ny2d 490, 495).

Def endant next contends that the court erred in denying his
request to instruct the jury on the defense of tenporary innocent
possessi on of the handgun. W reject that contention. That
instruction is warranted only where there is “proof in the record
showi ng a | egal excuse for [the defendant] having the weapon in his
[or her] possession as well as facts tending to establish that, once
possessi on has been obtai ned, the weapon had not been used in a
dangerous manner” (People v Wllians, 50 Ny2d 1043, 1045; see People v
Ward, 104 AD3d 1323, 1324-1325, |Iv denied 21 NY3d 1011). View ng the
evidence in the light nost favorable to defendant (see WIlianms, 50
NY2d at 1044), we conclude that the jury could not have found that
def endant’ s possessi on was i nnocent and, indeed, the evidence “is
‘utterly at odds with . . . [a] claimof innocent possession’ ”
(Peopl e v Snyder, 73 NY2d 900, 902, quoting WIliams, 50 Ny2d at
1045). W reject defendant’s further contention that the sentence is
unduly harsh and severe.

In his pro se supplenental bri ef, defendant contends that the
court failed to nake a proper inquiry regarding a conflict with his
assigned counsel. W reject that contention. It is well settled that
courts must “ ‘carefully evaluate serious conplaints about counsel’ ”
and shoul d substitute counsel in situations where defendant
denonstrates “ ‘good cause,’” ” such as a conflict of interest or other
irreconcilable conflict with counsel (People v Linares, 2 NY3d 507,
510, quoting People v Medina, 44 NY2d 199, 207; see People v Sides, 75
NY2d 822, 824). Here, when defendant sought to “fire” defense
counsel, the court’s duty to inquire was not triggered inasnmuch as
def endant nmade only “generalized conplaints about counsel” (People v
Augustine, 89 AD3d 1238, 1240, affd 21 NY3d 949; see Medi na, 44 Nvad
at 208). It was not until defense counsel received a copy of a
conpl aint sent by defendant to the Gievance Conmittee approxi mately
two nmonths later that an irreconcilable conflict arose, at which tine
the court assigned new counsel.

W reject defendant’s further contentions in his pro se
suppl enental brief that the court erred in denying his request to
wi t hdraw hi s wai ver of the probable cause and Huntl ey hearings and
t hat defense counsel was ineffective for allowing himto waive those
hearings. The record establishes that the waiver was nmade know ngly,
voluntarily, and intelligently (see People v Boyd, 27 AD3d 1124, 1124,
v denied 7 NY3d 752; People v Ford, 249 AD2d 978, 978, |v denied 92
NY2d 924), and defendant failed “to denonstrate the absence of
strategic or other legitimte explanations” for defense counsel’s
wai ver of those hearings (People v Rivera, 71 Ny2d 705, 709; see
Peopl e v Dennis, 206 AD2d 843, 844, |v denied 84 NY2d 867; People v
Fl emm ng, 191 AD2d 987, 988, |v denied 82 Ny2d 717; People v Brown,
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122 AD2d 546, 546, |v denied 68 NY2d 810).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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CA 13-00464
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCON ERS, AND WHALEN, JJ.

IN THE MATTER OF THE ESTATE OF MOOSHI R

NAMORDI , DECEASED.

---------------------------------------- MVEMORANDUM AND ORDER
NI COLE NAMORDI, PETI TI ONER- APPELLANT,

CLI FFORD FORSTADT, ESQ., EXECUTOR OF THE
ESTATE OF MOCSH R. NAMCRDI, DECEASED,
RESPONDENT- RESPONDENT.

THE LAW OFFI CES OF PHI LI P A. BAUMGARTEN, LARCHMONT (PHILIP A
BAUMGARTEN OF COUNSEL), FOR PETI TI ONER- APPELLANT.

CLI FFORD FORSTADT, DEW TT, FOR RESPONDENT- RESPONDENT.

Appeal from a decree (denom nated order) of the Surrogate’s
Court, Onondaga County (Ava S. Raphael, S.), entered May 15, 2012.
The decree dism ssed the petition seeking, inter alia, vacatur of a
decree of probate.

It is hereby ORDERED that the decree so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Mooshi R Nanordi died on February 11, 2009, |eaving
awll in which he created residuary trusts for the benefit of his
daughter (petitioner) and her son, and devised real property to
petitioner’s fornmer husband. Petitioner signed a waiver of process
and consent to probate on March 3, 2009, and the will was subsequently
admtted to probate on April 3, 2009. On April 5, 2012, petitioner
sought vacatur of the decree of probate on the ground of “new y-

di scovered evidence,” and Surrogate’s Court disni ssed the petition

wi thout a hearing. W affirm W reject petitioner’s contention that
the Surrogate erred in dismssing the petition. Although a party
seeking to set aside a decree of probate entered upon that party’s

wai ver of process and consent to probate nmay i ndeed submt new y-

di scovered evidence as a ground for justifying the reopening of the
decree (see Matter of Leeper, 53 AD2d 1054, 1055, appeal dism ssed 42
NY2d 910), here petitioner failed to do so. In light of our

determ nation, we conclude that petitioner’s remaining contentions are
w thout nerit.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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CA 13- 00507
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCON ERS, AND WHALEN, JJ.

AVERI CAN TONER ASSET SUB, LLC AND AMERI CAN
TONER ASSET SUB |1, LLC, PLAI NTI FFS- RESPONDENTS,

\% ORDER

BUFFALO- LAKE ERI E W RELESS SYSTEMS, CO., LLC,
DEFENDANT- APPELLANT.

LI PPES MATHI AS WEXLER FRI EDMAN LLP, BUFFALO ( THOVAS J. GAFFNEY OF
COUNSEL), AND HOFFNER PLLC, NEW YORK CI TY, FOR DEFENDANT- APPELLANT.

MCELROY, DEUTSCH, MJULVANEY & CARPENTER, LLP, NEW YORK CI TY (WLLIAM N.
AUMENTA OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprene Court, Erie County (John A
M chal ek, J.), entered August 3, 2012. The order, anong ot her things,
granted the notion of plaintiffs for partial summary judgnent
di smissing the first counterclai mand denied the cross notion of
def endant for partial summary judgnent.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated at Suprene
Court.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCON ERS, AND WHALEN, JJ.

L. D. BURTQON, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

MANUFACTURERS AND TRADERS TRUST COMPANY,
DEFENDANT- RESPONDENT.

L. D. BURTON, PLAI NTI FF- APPELLANT PRO SE.

THOVAS K. FREDERI CK, BUFFALO, FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John F
O Donnell, J.), entered August 1, 2012. The order granted the notion
of defendant for summary judgnment dism ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff comenced this action in Septenber 2011 to
recover nonies that he had on deposit with defendant, alleging that
the nonies were wongfully distributed by defendant to his forner
| egal guardian. Defendant noved for summary judgnent dism ssing the
conplaint on the ground that the action was time-barred, and we
concl ude that Suprenme Court properly granted the notion. “As a
general principle, the statute of limtations begins to run when a
cause of action accrues (see CPLR 203 [a]), that is, ‘when all of the
facts necessary to the cause of action have occurred so that the party
woul d be entitled to obtain relief in court’ ” (Hahn Autonotive
War ehouse, Inc. v American Zurich Ins. Co., 18 NY3d 765, 770, quoting
Aetna Life & Cas. Co. v Nelson, 67 Ny2d 169, 175). Contrary to
plaintiff’s contention, his cause of action accrued, at the |atest, on
Decenber 28, 2000, when his forner |egal guardian closed the account
(see Gonzal ez v Anchor Bank Corp., 245 AD2d 132, 132; see generally
Hahn Aut onotive Warehouse, Inc., 18 NY3d at 770). Plaintiff’s action,
whi ch is governed by a six-year statute of Iimtations (see CPLR 213
[2]; Gonzal ez, 245 AD2d at 132-133; see also Hechter v New York Life
Ins. Co., 46 Ny2d 34, 39-40) is therefore untinely. Plaintiff’s
addi tional contention based on UCC 4-406 is raised for the first tine
on appeal and is therefore not properly before us (see generally
Ci esinski v Town of Aurora, 202 AD2d 984, 985).

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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PRESENT: CENTRA, J.P., PERADOTTO, CARNI, SCON ERS, AND WHALEN, JJ.

IN THE MATTER OF BATTAGLI A DEMOLI TI ON, | NC. ,
BATTAGLI A TRUCKI NG, | NC. AND PETER BATTAGLI A,
PETI TI ONERS- APPELLANTS,

\% MEMORANDUM AND ORDER

CTY OF BUFFALO, CITY OF BUFFALO COMVON COUNCI L,
Cl TY OF BUFFALO DEPARTMENT OF ECONOM C
DEVELOPMENT, PERM T & | NSPECTI ON SERVI CES AND
PATRI CK SOLE, JR, AS DIRECTOR OF PERM T &

| NSPECTI ON SERVI CES, RESPONDENTS- RESPONDENTS.

JOSEPH F. GERVASE, JR, BUFFALO, FOR PETI Tl ONERS- APPELLANTS.

TI MOTHY A. BALL, CORPORATI ON COUNSEL, BUFFALO (JCEL C. MOORE OF
COUNSEL), FOR RESPONDENTS- RESPONDENTS.

Appeal from a judgment (denoninated order) of the Suprene Court,
Erie County (Diane Y. Devlin, J.), entered March 19, 2013 in a
proceedi ng pursuant to CPLR article 78. The judgnent granted the
notion of respondents to dismss the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w t hout costs.

Menmorandum  Petitioners commenced this CPLR article 78
proceedi ng seeking to annul the determ nation of respondent Gty of
Buf fal o Cormon Council denying the application of petitioner Battaglia
Denolition, Inc. (Battaglia Denolition) for a transfer station |license
(see Buffalo City Code 8 263-27). They al so sought a determ nation
that Battaglia Denolition does not require a transfer station |license
inlight of the fact that petitioners possess other |icenses and
permts, and they sought to annul the determ nation of respondent
Patrick Sole, Jr., as director of permt and inspection services for
respondent City of Buffalo, denying the application of petitioner
Battaglia Trucking, Inc. for a collector license (see 8§ 263-26). W
concl ude that Suprene Court properly granted respondents’ notion to
dism ss the petition (see CPLR 7804 [f]). Contrary to petitioners’
contention, the determnations with respect to the applications were
neither “affected by an error of law[n]Jor . . . arbitrary and
capricious” (CPLR 7803 [3]). Petitioners’ request for a determ nation
that their possession of other licenses and permts obviates Battaglia
Denolition’s need for a transfer station license is not properly
sought in a CPLR article 78 proceedi ng, which may not be used to



- 2- 1305
CA 13-01063

challenge the validity of a legislative act such as the Buffalo City
Code provision requiring Battaglia Denolition to obtain such a license
(see generally CPLR 7803; Matter of Save the Pine Bush v City of

Al bany, 70 Ny2d 193, 202). W note in any event that there is no
authority for petitioners’ position that nmultiple other |icenses may
substitute for a transfer station |icense.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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CELESTE SW ETLI K, PLAI NTI FF- RESPONDENT,
\% ORDER

TOMWN OF HAMBURG, DEFENDANT- APPELLANT.

LEWS & LEWS, P.C, BUFFALO (ALLAN M LEWS OF COUNSEL), FOR
DEFENDANT- APPELLANT.

CONNORS & VI LARDO, LLP, BUFFALO (JOSEPH D. MORATH, JR., OF COUNSEL),
FOR PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Erie County (John F.
O Donnell, J.), entered February 19, 2013. The order denied the
noti on of defendant for summary judgnent dism ssing the conplaint.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

PEDRO RAMOS- ROVAN, ALSO KNOWN AS EDGAR,
DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU OF BUFFALQO, INC., BUFFALO (NI CHOLAS P. DI FONZO OF
COUNSEL), FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, 111, DI STRICT ATTORNEY, BUFFALO (ASHLEY R SMALL OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Erie County (M
WlliamBoller, A J.), rendered July 21, 2011. The judgnment convicted
def endant, upon his plea of guilty, of manslaughter in the first
degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Menorandum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of manslaughter in the first degree (Penal Law
§ 125.20 [1]). W agree with defendant that the oral and witten
wai vers of his right to appeal fromhis conviction of that crinme do
not enconpass his challenge to the severity of his sentence and thus
do not foreclose our review of that challenge (see People v Mracle,

19 NY3d 925, 927-928). W neverthel ess conclude that the sentence is
not unduly harsh or severe.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, LINDLEY, VALENTINO, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

CHRI STOPHER J. DOXEY, DEFENDANT- APPELLANT.

MARCEL J. LAJOY, ALBANY, FOR DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRI CT ATTORNEY, ALBI ON ( KATHERI NE BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Ol eans County Court (James P.
Punch, J.), rendered July 13, 2012. The judgnent convicted defendant,
upon his plea of guilty, of attenpted burglary in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Menorandum  On appeal froma judgnment convicting himupon his
plea of guilty of attenpted burglary in the second degree (Penal Law
88 110.00, 140.25 [2]), defendant contends that the waiver of the
right to appeal is not valid and chall enges the severity of the
sentence. Although we agree with defendant that the waiver of the
right to appeal is invalid because the perfunctory inquiry nmade by
County Court was “insufficient to establish that the court ‘engage[d]
t he defendant in an adequate colloquy to ensure that the waiver of the
right to appeal was a knowi ng and voluntary choice’ " (People v Brown,
296 AD2d 860, 860, |v denied 98 NY2d 767; see People v Ham lton, 49
AD3d 1163, 1164), we neverthel ess conclude that the sentence is not
unduly harsh or severe.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK EX REL
RI CHARD M LLS, PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER

JOHN LEMPKE, SUPERI NTENDENT, FIVE PO NTS
CORRECTI ONAL FACI LI'TY, ERI C SCHNEI DERVAN
NEW YORK STATE ATTORNEY GENERAL, AND BRI AN
FI SCHER, COW SSI ONER, NEW YORK STATE
DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENTS- RESPONDENTS.

LI NDA M CAWVPBELL, SYRACUSE, FOR PETI TI ONER- APPELLANT.

RI CHARD M LLS, PETI TI ONER- APPELLANT PRO SE

Appeal froma judgnent of the Supreme Court, Seneca County
(Dennis F. Bender, A J.), entered July 25, 2011 in a habeas corpus
proceedi ng. The judgnment denied and di sm ssed the petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  On appeal froma judgnent that denied and di sm ssed
t he habeas corpus petition, petitioner initially contends that Suprene
Court erred in applying the doctrine of res judicata. Although it
appears that the court intended to apply the doctrine of collateral
estoppel, and the use of that doctrine would have been proper under
t hese circunstances, we agree that the court erred in applying the
doctrine of res judicata. “Under the doctrine of res judicata, a
party may not litigate a claimwhere a judgnment on the nerits exists
froma prior action [or proceeding] between the sane parties involving
the sane subject matter” (Matter of Hunter, 4 NY3d 260, 269). Here,
i nasmuch as the parties opposing petitioner in the habeas corpus
proceedi ng are not identical to those opposing himin the resentencing
proceedi ng, the court erred in applying the doctrine of res judicata
(see Matter of Josato, Inc. v Wight, 288 AD2d 384, 385; Matter of
State of New York v Town of Hardenburgh, 273 AD2d 769, 772). W
nevert hel ess concl ude, however, that the court properly denied and
di sm ssed the petition on the nerits.

We reject petitioner’s contention that he is unlawfully detained
based on the court’s failure to file an anmended order of comm tnent
after resentencing himon one of the charges of which he was
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convicted. “lrreqgularities or defects in an order of conmtnent would
not entitle petitioner to i mMmedi ate rel ease where, as here, there is a
valid judgment of conviction underlying the commtnent” (People ex
rel. Burr v Clark, 278 AD2d 938, 938, |v denied 96 Ny2d 707; see
People ex rel. Reed v Travis, 12 AD3d 1102, 1103, |Iv denied 4 Ny3d
704). Petitioner’s contention that he is unlawfully detai ned because
the court violated his right to due process in resentencing himis

al so unavailing. Even assum ng, arguendo, that his right to due
process was violated, we conclude that petitioner would only be
entitled to a new sentenci ng proceedi ng, and thus habeas corpus relief
does not lie (see People ex rel. MGourty v Senkowski, 213 AD2d 954,
954, |v denied 85 Ny2d 812). Petitioner’s further contention that
Correction Law 8 601-d and Penal Law 8§ 70.85 are ex post facto laws is
raised for the first tinme on appeal and thus is unpreserved for our
review and, in any event, that contention is without nerit (see People
v Pruitt, 74 AD3d 1366, 1367, |v denied 15 NY3d 855).

Petitioner’s remaining contentions may be raised on direct appeal
or by a notion pursuant to CPL article 440, and thus habeas corpus
relief is unavailable with respect to those contentions (see People ex
rel. Smth v Burge, 11 AD3d 907, 907-908, |v denied 4 NY3d 701; People
ex rel. Pitts v MCoy, 11 AD3d 985, 985, |v denied 4 Ny3d 705).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

EVERETT M DURANT, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SOMVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( AMANDA L. DREHER OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Monroe County Court (Alex R Renzi,
J.), rendered June 10, 2009. The judgnent convicted defendant, upon a
jury verdict, of robbery in the second degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s froma judgnent convicting him
followwng a jury trial of robbery in the second degree (Penal Law 8
160.10 [1]). Viewing the evidence in light of the contested el enent
of larcenous intent as charged to the jury (see generally People v
Dani el son, 9 NY3d 342, 349), we reject defendant’s contention that the
verdict is against the weight of the evidence (see generally People v
Bl eakl ey, 69 Ny2d 490, 495). “Were, as here, witness credibility is
of paranmount inportance to the determi nation of guilt or innocence,
the appellate court nust give [g]reat deference . . . [to the]
fact-finder’s opportunity to view the w tnesses, hear the testinony
and observe deneanor” (People v McMIlon, 77 AD3d 1375, 1376, |v
denied 16 NY3d 897 [internal quotation marks omtted]). Wile a
finding that defendant did not have the requisite intent would not
have been unreasonable, “it cannot be said that the jury failed to
gi ve the evidence the weight it should be accorded” (id.). The victim
testified that defendant stole his wallet during a group assault on
him and the Peopl e presented evidence establishing that defendant
“knowi ngly participated and continued to participate even after his
conpanion[s’] intentions [to take the victinmis cell phone] becane
clear” and thus “shared a ‘comunity of purpose’ with his
conpanion[s]” (People v Allah, 71 Ny2d 830, 832). Contrary to
defendant’s further contention, County Court properly denied his
request for an adverse inference charge concerning the failure of the
police to record his interrogation electronically (see McMIlon, 77
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AD3d at 1375; People v Hamons, 68 AD3d 1800, 1801, |v denied 14 NY3d
801).

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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IN THE MATTER OF AMODEA D. AND BARON D.

GENESEE COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

JASON D., RESPONDENT- APPELLANT.

FARES A. RUM, ROCHESTER, FOR RESPONDENT- APPELLANT.

CHARLES N. ZAMBI TO, COUNTY ATTORNEY, BATAVI A (PAULA A. CAMPBELL OF
COUNSEL), FOR PETI TI ONER- RESPONDENT.

LINDA M JONES, ATTORNEY FOR THE CHI LDREN, BATAVI A

Appeal from an order of the Famly Court, Genesee County (Eric R
Adans, J.), entered June 19, 2012 in a proceeding pursuant to Fam |y
Court Act article 10. The order, anong other things, adjudged that
respondent had negl ected the subject children.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum I n this proceeding pursuant to article 10 of the
Fam |y Court Act, respondent father appeals froman order of fact-
finding and di sposition adjudging that he negl ected the subject
children. Contrary to the father’s contention, Famly Court’s finding
of neglect is supported by a preponderance of the evidence (see Famly
Ct Act 88 1012 [f] [i] [B]; 1046 [b] [i]; Matter of Jayden B. [Erica
R ], 91 AD3d 1344, 1345). The testinony presented at the fact-finding
heari ng established that one child witnessed, and the other was in
proximty to, a physical altercation between the parties wherein the
father kicked the nother in the face and placed his hands around her
neck to prevent her frombreathing. The child who wi tnessed the
altercation told a caseworker for petitioner |ater that day that she
was “very sad and scared” upon seeing the nother’s bl oodied face after
the altercation, and both children indicated to the caseworker that
they were afraid of the father. W conclude that the children's
proximty to the altercation, “together with the evidence of a pattern
of ongoing donestic violence in the home, placed [the children] in
immnent risk of enotional harni (Jayden B., 91 AD3d at 1345). W
reject the father’'s further contention that he was denied effective
assi stance of counsel, which is “inpernissibly based on specul ati on,
i.e., that favorable evidence could and shoul d have been offered on
his behal f” (Matter of Devonte MT. [Leroy T.], 79 AD3d 1818, 1819).
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I ndeed, “ ‘[i]t is not the role of this Court to second-guess the
attorney’s tactics or trial strategy’ ” (Matter of Derrick C., 52 AD3d
1325, 1326, |v denied 11 NY3d 705).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, LINDLEY, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF GADA B.

ERI E COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

CARLCS B., RESPONDENT,
AND VI ANEZ V., RESPONDENT- APPELLANT.

WLLIAM D. BRODERI CK, JR., ELMA, FOR RESPONDENT- APPELLANT.
JOSEPH T. JARZEMBEK, BUFFALO, FOR PETI TI ONER- RESPONDENT.

DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LD, THE LEGAL Al D BUREAU OF
BUFFALO, | NC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL) .

Appeal froman order of the Famly Court, Erie County (Margaret
O Szczur, J.), entered Cctober 15, 2012 in a proceeding pursuant to
Fam |y Court Act article 10. The order, anong other things, adjudged
t hat respondent Vianez V. had negl ected the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum In this proceeding pursuant to article 10 of the
Fam |y Court Act, respondent nother appeals froman order in which
Fam |y Court found that she neglected the subject child. W note at
the outset that it appears that the nother surrendered her parental
rights to the subject child during a subsequent court appearance.
Assum ng, arguendo, that this appeal is not noot because “the finding
of neglect constitutes a permanent and significant stigma that m ght
indirectly affect the nother’s status in future proceedi ngs” (Mtter
of Jamar W, 84 AD3d 1386, 1386-1387; cf. Matter of Sineon F., 58
AD3d 1081, 1081-1082, |v denied 12 NY3d 709), we affirm In this
negl ect proceeding, petitioner’s burden was to “denonstrate by a
preponderance of the evidence ‘first, that [the] child s physical,
mental or enotional condition has been inpaired or is in immnent
danger of beconmi ng inpaired and second, that the actual or threatened
harmto the child is a consequence of the failure of the parent
to exercise a mninmmdegree of care in providing the child with
proper supervision or guardianship’ ” (Matter of Ilona H [Elton H],
93 AD3d 1165, 1166, quoting N chol son v Scoppetta, 3 Ny3d 357, 368;
see Famly C Act 88 1012 [f] [i] [B]; 1046 [b] [i]). The court’s
“findings of fact are accorded deference and will not be disturbed
unl ess they lack a sound and substantial basis in the record” (Matter
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of Kaleb U [Heather V.—Ryan U], 77 AD3d 1097, 1098; see Matter of
Arianna M [Brian M], 105 AD3d 1401, 1401, |v denied 21 NY3d 862).
Here, based upon the evidence presented by petitioner, conbined with

t he adverse inference that the court properly drew based upon the
mother’s failure to testify (see Matter of Christine Il., 13 AD3d 922,
923), we conclude that there is a sound and substantial basis to
support the court’s finding that “the child was in immnent danger of
inmpairnment as a result of [the nother’s] failure to exercise a m ninmm
degree of care” (Matter of Paul U, 12 AD3d 969, 971; see Matter of
Claudina E. P. [Stephanie M], 91 AD3d 1324, 1324; see generally

Ni chol son, 3 NY3d at 368-370).

Finally, “[e]ven assum ng, arguendo, that we agree with the
[mother] that the court did not adequately state the grounds for its
determ nation, we conclude that the error is harm ess because the
determ nation is anply support[ed] by the record” (Matter of Donell S.
[ Donell S.], 72 AD3d 1611, 1612, |v denied 15 NY3d 705 [internal
quotation marks omtted]).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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IN THE MATTER OF ALESHA P. AND MACKENZI E P.

OSVEEGO COUNTY DEPARTMENT OF SOCI AL SERVI CES, MVEMORANDUM AND ORDER
PETI TI ONER- RESPONDENT;

AUDREY B., RESPONDENT- APPELLANT,
AND M CHAEL B., RESPONDENT.

AVDURSKY, PELKY, FENNELL & WALLEN, P.C., OSVEGO (COURTNEY S. RADI CK OF
COUNSEL), FOR RESPONDENT- APPELLANT.

NELSON LAW FI RM MEXI CO (ALLI SON J. NELSON OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

JOHN G KOSLOSKY, ATTORNEY FOR THE CHI LD, UTI CA.

THECDORE W STENUF, ATTORNEY FOR THE CHI LD, M NOA.

Appeal from an order of the Fam |y Court, Oswego County (Kinberly
M Seager, J.), entered April 3, 2012 in a proceedi ng pursuant to
Famly Court Act article 10. The order, inter alia, determ ned that
respondent Audrey B. had abused her children.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Respondent not her appeals from an order of fact-
finding and disposition determ ning that she abused her two daughters.
Contrary to the nother’s contention, Famly Court’s findings of abuse
are supported by a preponderance of the evidence (see Famly C Act 8
1046 [b] [i]; Matter of Peter C., 278 AD2d 911, 911; Matter of Sarah
C., 245 AD2d 1111, 1111-1112; Matter of Rhiannon B., 237 AD2d 935,
935). “We accord great weight and deference to [the c]Jourt’s
determ nations, ‘including its drawing of inferences and assessnent of
credibility,” and we will not disturb those determ nations where, as
here, they are supported by the record” (Matter of Arianna M [Brian
M], 105 AD3d 1401, 1401, |v denied 21 Ny3d 862; see Peter C., 278
AD2d at 911).

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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PRESENT: SM TH, J.P., FAHEY, LINDLEY, VALENTINO, AND WHALEN, JJ.

IN THE MATTER OF AMANDA R DI ETZMAN
PETI TI ONER- RESPONDENT,

\% MEMORANDUM AND ORDER

JASON E. DI ETZMAN, RESPONDENT- APPELLANT.

FARES A. RUM, ROCHESTER, FOR RESPONDENT- APPELLANT.
CHARLES J. GREENBERG, AMHERST, FOR PETI TI ONER- RESPONDENT.

LINDA M JONES, ATTORNEY FOR THE CHI LDREN, BATAVI A

Appeal from an order of the Fam |y Court, Genesee County (Eric R
Adans, J.), entered April 26, 2012 in a proceeding pursuant to Famly
Court Act article 8. The order, anong other things, directed
respondent to stay away from petitioner.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum I n this proceeding pursuant to article 8 of the
Fam |y Court Act, respondent, the former husband of petitioner and the
father of her two children, appeals froman order of protection
directing him inter alia, to stay away frompetitioner. Contrary to
respondent’s contention, Fam|ly Court’s finding that he conmtted the
fam |y offenses of assault in the third degree (Penal Law § 120.00
[1]), harassnment in the second degree (8 240.26 [1]), and disorderly
conduct (8 240.20 [1]) is supported by a preponderance of the evidence
(see Matter of Marquardt v Marquardt, 97 AD3d 1112, 1113; see
generally Famly C Act 8§ 812 [1]). The testinony presented at the
fact-finding hearing established that respondent kicked petitioner in
the face, resulting in bruises, swelling, and a cut |ip requiring
stitches, and that while on top of petitioner he put his hands around
her neck to prevent her frombreathing. The court’s determ nation
that respondent was not acting in self-defense is supported by the
record and will not be disturbed (see Matter of Medranda v Mondelli,
74 AD3d 972, 972). W reject respondent’s further contention that he
was deni ed effective assistance of counsel (see Matter of Anbdea D.
_ Ab3d __ [Dec. 27, 2013]).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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ADELE SEUBERT, PLAI NTI FF- APPELLANT,
ET AL., PLAINTIFF

\% MEMORANDUM AND ORDER

JOHN D. MARCH ONI AND JEFFREY D. CGRAVELLE
DEFENDANTS- RESPONDENTS.

ADELE SEUBERT, PLAI NTI FF- APPELLANT PRO SE

H SCOCK & BARCLAY, LLP, ROCHESTER (TARA J. SCI ORTI NO OF COUNSEL), FOR
DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Monroe County (Evelyn
Frazee, J.), entered August 13, 2012. The order granted the notion of
defendants for summary judgnent dism ssing the conplaint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Plaintiffs conmenced this | egal nal practice action
seeki ng damages based on defendants’ representation of themin their
purchase of a nenbership interest in alimted liability conpany.

Def endants noved for summary judgnent dism ssing the conplaint, and
Suprene Court granted the notion. W affirm In order to establish
their entitlenment to judgnment as a matter of |aw, defendants had to
present evidence in adm ssible formestablishing that plaintiffs are
“unable to prove at | east one necessary el enent of the |egal

mal practice action” (G ardina v Lippes, 77 AD3d 1290, 1291, |v denied
16 NY3d 702; see G nther v Rosenhoch, 57 AD3d 1414, 1414-1415, |v
denied 12 Ny3d 707), e.g., “ ‘that the defendant attorney failed to
exerci se that degree of care, skill, and diligence commonly possessed
by a nenber of the legal community’ ” (Phillips v Moran & Kufta, P.C.
53 AD3d 1044, 1044-1045; see generally MCoy v Fei nman, 99 NY2d 295,
301; WIllianms v Kublick, 302 AD2d 961, 961). Here, defendants net
their initial burden on the notion with respect to that el enent (see
generally Zuckerman v City of New York, 49 Ny2d 557, 562). Inasmuch
as plaintiffs did not submt expert testinmony or, indeed, any
opposition to defendants’ notion, they failed to raise an issue of
fact concerning defendants’ conpliance with the applicable standard of
care (see Merlin Biomed Asset Mgt., LLC v WIf Block Schorr &

Sol i s- Cohen, LLP, 23 AD3d 243, 243; see also Zeller v Copps, 294 AD2d
683, 684-685). Plaintiffs’ remaining contentions are raised for the
first tinme on appeal and thus are not properly before us (see
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C esinski v Town of Aurora, 202 AD2d 984, 985).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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IN THE MATTER OF ANTHONY AMAKER,
PETI TI ONER- APPELLANT,

\% MEMORANDUM AND ORDER
BRI AN FI SCHER, COWMM SSI ONER, NEW YORK STATE

DEPARTMENT OF CORRECTI ONS AND COMMUNI TY
SUPERVI SI ON, RESPONDENT- RESPONDENT.

WYOM NG COUNTY- ATTI CA LEGAL Al D BUREAU, WARSAW ( ADAM W KOCH OF
COUNSEL), FOR PETI Tl ONER- APPELLANT.

ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( MARCUS J. MASTRACCO OF
COUNSEL), FOR RESPONDENT- RESPONDENT.

Appeal from a judgnment of the Suprenme Court, Wom ng County (Mark
H Dadd, A J.), entered Septenber 6, 2012 in a CPLR article 78
proceedi ng. The judgnment, inter alia, denied the petition.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner commenced this CPLR article 78 proceedi ng
seeking to annul the determ nation that he violated three i nmate
rules. Contrary to petitioner’s contention, the record does not
establish that the Hearing Oficer was biased or that the
determ nation flowed fromthe alleged bias (see Matter of Rodriguez v
Her bert, 270 AD2d 889, 890). Also contrary to petitioner’s
contention, the Hearing Oficer did not inproperly deny petitioner his
right to call the superintendent of the facility or the pharnacist as
Wi t nesses i nasnmuch as the subject of their proposed testinony was
irrelevant to the proceedings (see Matter of Lewis v Lape, 90 AD3d
1259, 1260, |v denied 18 NY3d 809). Finally, petitioner’s contention
t hat he shoul d have been able to admit Directive 4910 in evidence
because the search was inproper is not properly before us, inasnmuch as
he failed to exhaust his adm nistrative renedies with respect to that
contention (see Matter of Kearney v Village of Cold Spring Zoning Bd.
of Appeals, 83 AD3d 711, 713), and we conclude that the Hearing
Oficer did not act inproperly in renoving petitioner fromthe hearing
(see Matter of Barnes v Prack, 101 AD3d 1277, 1278).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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DANI EL J. BOYDEN, DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

W LLI AMS, HEI NL, MOODY & BUSCHVAN, P.C., AUBURN (MARI O J. GUTI ERREZ OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN (CHRI STOPHER T. VALDI NA COF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Thomas G
Leone, J.), rendered March 20, 2012. The judgnent convicted
def endant, upon his plea of guilty, of assault in the second degree
(two counts) and obstructing governnental adm nistration in the second
degr ee.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirnmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting himupon his plea of guilty of, inter alia, two counts of
assault in the second degree (Penal Law § 120.05 [3]) in connection
with an altercation with deputies at the Cayuga County Jail and, in
appeal No. 2, he appeals froma judgnent convicting himupon his plea
of guilty of, inter alia, robbery in the first degree (8 160.15 [3])
in connection with his robbery of a convenience store. Defendant
pl eaded guilty to all counts of the two indictnments in exchange for a
sentence prom se of concurrent determnate ternms of inprisonnment, to
be foll owed by a period of postrel ease supervision. By failing to
nove to wthdraw his plea or to vacate the judgnent of conviction in
each appeal, defendant failed to preserve for our review his
contention in each appeal that his plea of guilty was not voluntarily
entered (see People v Toxey, 86 Ny2d 725, 726, rearg denied 86 Ny2d
839; People v Theall, 109 AD3d 1107, 1107). In any event, defendant’s
contention is belied by the record of the plea proceeding in each
appeal (see People v Wakfall, 108 AD3d 1115, 1115, |v denied 21 NY3d
1078). The bargai ned-for sentence is not unduly harsh and severe.

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
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W NFORD T.D., DEFENDANT- APPELLANT.
(APPEAL NO. 1.)

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DREW R DUBRI N OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from an adjudi cation of the Monroe County Court (Stephen
T. MlIler, A J.), rendered January 7, 2009. The adjudication
convi cted defendant, upon his plea of guilty, of robbery in the second
degree as a yout hful offender.

It is hereby ORDERED t hat the adjudication so appealed fromis
unani mously affirmed.

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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KA 12-00815
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

DANI EL J. BOYDEN, DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

W LLI AMS, HEI NL, MOODY & BUSCHVAN, P.C., AUBURN (MARI O J. GUTI ERREZ OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN (CHRI STOPHER T. VALDI NA COF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cayuga County Court (Thomas G
Leone, J.), rendered March 20, 2012. The judgnent convicted
def endant, upon his plea of guilty, of robbery in the first degree,
robbery in the second degree, assault in the second degree, burglary
in the second degree (two counts), unlawfully fleeing a police officer
in a notor vehicle in the third degree and reckl ess driving.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed.

Sanme Menorandum as in People v Boyden ([appeal No. 1] _ AD3d
[ Dec. 27, 2013]).

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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KA 12-00158
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

W NFORD T.D., DEFENDANT- APPELLANT.
(APPEAL NO. 2.)

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (DREW R DUBRI N OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER ( STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Monroe County Court (Stephen T.
Mller, A J.), rendered January 7, 2009. The judgnent convicted
def endant, upon his plea of guilty, of forgery in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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CA 13-00851
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

MARY HERBST, PLAI NTI FF- APPELLANT,
\% MVEMORANDUM AND ORDER

LAKEWOCD SHORES CONDOM NI UM ASSOCI ATI ON,
DEFENDANT- RESPONDENT.

FARACI LANGE, LLP, ROCHESTER (RAUL EM LI O MARTI NEZ OF COUNSEL), FOR
PLAI NTI FF- APPELLANT.

THE LAWFIRM OF JANICE M | ATI, P.C , ROCHESTER ( AVANDA BURNS OF
COUNSEL), FOR DEFENDANT- RESPONDENT.

Appeal from an order of the Suprenme Court, Monroe County (Thonas
A. Stander, J.), entered February 11, 2013 in a personal injury
action. The order denied the cross notion of plaintiff for partial
summary judgnent on liability, and granted the notion of defendant for
sumary j udgnent dism ssing the conpl aint.

It is hereby ORDERED that the order so appealed fromis
unani nously nodified on the | aw by denyi ng defendant’s notion and
reinstating the conplaint and as nodified the order is affirned
Wi t hout costs in accordance with the followi ng Menorandum Plaintiff
commenced this action seeking damages for injuries she sustained when

the handrail in the stairway, which provided access fromthe garage to
the first floor of the building in which she |ived, pulled out from
the wall, causing her to fall backward down the stairs. Plaintiff

al | eges that defendant’s negligence may be inferred based upon the
doctrine of res ipsa loquitur. W note at the outset that plaintiff
improperly alleges res ipsa loquitur as a separate cause of action
(see Abbott v Page Airways, 23 Ny2d 502, 512; Smth v Consolidated
Edi son Co. of N Y., Inc., 104 AD3d 428, 428-429). W therefore deem
plaintiff's conplaint, as anplified by the bill of particulars, to
state a single cause of action for negligence.

Suprene Court properly denied plaintiff’s cross notion for
partial summary judgnent on liability but erred in granting
defendant’s notion for sunmary judgnment di sm ssing the conplaint on
the ground that defendant established as a matter of law that it did
not have exclusive control of the handrail, i.e., one of the necessary
conditions herein for the applicability of the doctrine of res ipsa
loquitur (see Kanbat v St. Francis Hosp., 89 Ny2d 489, 494-495; see
generally Zuckerman v City of New York, 49 Ny2d 557, 562). W
conclude that plaintiff raised an issue of fact whether the handrai
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was in the exclusive control of defendant, and thus that the court
erred in granting defendant’s notion (see Brink v Anthony J. Costello
& Son Dev., LLC, 66 AD3d 1451, 1452-1453). W therefore nodify the
order accordingly.

“The exclusive control requirenent . . . is that evidence nust
afford a rational basis for concluding that the cause of the accident
was probably such that the defendant woul d be responsible for any
negl i gence connected with it . . . The purpose is sinply to elimnate
wi thin reason all explanations for the injury other than defendant’s
negl i gence” (Dermatossian v New York City Tr. Auth., 67 Ny2d 219, 227
[internal quotation marks omtted]). Here, plaintiff established that
access to the internal stairway is limted to the residents of the
three units in the building and defendant’s mai ntenance staff (see
Hof f man v United Met hodi st Church, 76 AD3d 541, 543; cf. Anderson v
Justice, 96 AD3d 1446, 1448; Heckman v Skelly, 63 AD3d 1712, 1712-
1713), and a fornmer mai ntenance staff person testified that railings
in other buildings had becone | oose and were tightened as needed. W
therefore conclude that plaintiff raised an issue of fact “that the
cause of the accident was probably such that the defendant woul d be
responsi bl e for any negligence connected with it” (Dernmatossian, 67
NY2d at 227).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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CA 13-01034
PRESENT: SCUDDER, P.J., FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ.

GLORY FOLMSBEE AND MARK FOLMSBEE,
PLAI NTI FFS- RESPONDENTS,

\% ORDER

THE GOODYEAR Tl RE & RUBBER COVPANY, DO NG

BUSI NESS AS GOODYEAR AUTO SERVI CE CENTERS,
DEFENDANT,

AND BENDERSON PROPERTI ES, | NC., FORVERLY KNOWN
AS BENDERSON DEVELOPMENT COVPANY, LLC,
DEFENDANT- APPELLANT.

KENNEY SHELTON LI PTAK NOMK LLP, BUFFALO (RODGER P. DOYLE, JR, OF
COUNSEL), FOR DEFENDANT- APPELLANT.

ANDREWS, BERNSTEI N, MARANTO & NI COTRA, PLLC, BUFFALO ( ROBERT J.
MARANTO, JR., OF COUNSEL), FOR PLAI NTI FFS- RESPONDENTS.

Appeal from an order of the Suprenme Court, Erie County (Patrick
H. NeMoyer, J.), entered August 14, 2012 in a personal injury action.
The order, inter alia, denied the notion of defendant Benderson
Properties, Inc., formerly known as Benderson Devel opnent Conpany,
LLC, for sunmary judgnent dism ssing the conplaint against it and
granted plaintiffs partial summary judgnment dismissing the affirmative
def ense al |l egi ng assunption of risk.

It is hereby ORDERED that the order so appealed fromis
unani mously affirmed w thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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KA 12- 01536
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

BRUCE VAI LLANCOURT, DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JAMES ECKERT OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRI CT ATTORNEY, ROCHESTER (NANCY G LLI GAN OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (Frank
P. Ceraci, Jr., A J.), entered August 2, 2012. The order determ ned
that defendant is a level three risk pursuant to the Sex O fender
Regi stration Act.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menmor andum  Def endant appeals from an order determ ning that he
is alevel three risk pursuant to the Sex O fender Registration Act
(Correction Law 8 168 et seq.). W reject defendant’s contention that
Suprene Court erred in relying upon facts set forth in the case
summary prepared by the Board of Examiners of Sex Offenders in
determining his risk level. “The case summary nmay constitute clear
and convincing evidence of the facts alleged therein and, where, as
here, the defendant does not dispute the facts contained in the case
summary, the case summary alone is sufficient to support the court’s
determ nation” (People v Guzman, 96 AD3d 1441, 1441-1442, |v denied 19
NY3d 812; see People v Young, 108 AD3d 1232, 1232, |v denied 22 NY3d
853, rearg denied = AD3d _ [Dec. 17, 2013]; People v MDaniel, 27
AD3d 1158, 1159, |v denied 7 NY3d 703). Contrary to defendant’s
further contention, defense counsel’s statenent at the hearing that
the court should not rely solely upon the case summary was not the
equi val ent of disputing the facts contained therein. Furthernore,
defendant’ s contention that the court violated his due process rights
by relying solely upon the case summary is without nerit (see People v
Latinore, 50 AD3d 1604, 1605, |v denied 10 NY3d 717; cf. People v
David W, 95 Ny2d 130, 138-140; see generally People v Mntanez, 88
AD3d 1278, 1279).

Contrary to defendant’s further contention, “[t]he court’s
di scretionary upward departure [to a | evel three risk] was based on
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cl ear and convincing evidence of aggravating factors to a degree not
taken into account by the risk assessnent instrunent” (People v
Sherard, 73 AD3d 537, 537, |Iv denied 15 Ny3d 707; see People v Ml ler
48 AD3d 774, 775, lv denied 10 NY3d 711; People v Sanford, 47 AD3d
454, 454, |v denied 10 NYy3d 707). The court properly relied upon
several factors that, “as a matter of law, . . . tend[ed] to establish
a higher Iikelihood of reoffense or danger to the community” (People v
Watt, 89 AD3d 112, 123, |v denied 18 Ny3d 803; see People v Canpbell,
98 AD3d 5, 13, Iv denied 20 Ny3d 853). Those factors included the
nunber of defendant’s prior sex-related offenses, comrtted in a
variety of settings and spanning nearly a quarter of a century, his

di agnosi s of voyeurism his adm ssion to conmtting additional sex
acts for which he was not prosecuted, his prior violations of
comuni ty- based supervision, and his earlier failures to conplete sex
of fender treatnent.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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KA 12-02177
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

JAMES P. KEMP, DEFENDANT- APPELLANT.

THE LEGAL Al D BUREAU CF BUFFALO, | NC., BUFFALO (NI CHOLAS P. DI FONZO COF
COUNSEL), FOR DEFENDANT- APPELLANT.

LORI PETTIT R EMAN, DI STRICT ATTORNEY, LITTLE VALLEY (KELLY M BALCOM
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Cattaraugus County Court (Larry M
Hinelein, J.), rendered Septenber 4, 2012. The judgnent convicted
def endant, upon his plea of guilty, of attenpted rape in the second
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting himupon his
plea of guilty of attenpted rape in the second degree (Penal Law 88
110. 00, 130.30 [1]), defendant contends that the sentence inposed, a
determ nate termof incarceration of two years plus five years
postrel ease supervision, is unduly harsh and severe. W agree with
def endant that his waiver of the right to appeal does not preclude him
fromchal l enging the severity of his sentence, inasnmuch as “the record
est abl i shes that defendant waived his right to appeal before County
Court advised himof the potential periods of inprisonnment that could
be i nmposed” (People v Mngo, 38 AD3d 1270, 1271; see People v Adans,
94 AD3d 1428, 1429, Iv denied 19 NY3d 970). Neverthel ess, we perceive
no basis to exercise our power to nodify his sentence as a matter of
discretion in the interest of justice (see CPL 470.15 [6]).

Al t hough defendant was only 19 years old when he was sentenced,
he already had a crimnal record, along with a youthful offender
adj udi cati on and extensive contact with the crimnal justice system as
a juvenile. W also note that defendant was previously sentenced to
probation in connection with the youthful offender adjudication but
failed to conply with its ternms and conditions, thus resulting in his
bei ng resentenced to incarceration. Finally, we note that the
certificate of conviction incorrectly reflects that defendant was
sentenced to a two-year period of postrel ease supervision and
t herefore nust be anended to correct that error (see People v Saxton,
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32 AD3d 1286, 1286-1287).

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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KA 12- 00046
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT
\% ORDER

VALFANSO DEW TT, DEFENDANT- APPELLANT.

W LLI AMS, HEINL, MOODY & BUSCHVAN, P.C., AUBURN (MARI O J. GUTI ERREZ OF
COUNSEL), FOR DEFENDANT- APPELLANT.

JON E. BUDELMANN, DI STRI CT ATTORNEY, AUBURN ( NATHAN J. GARLAND OF
COUNSEL), FOR RESPONDENT.

Appeal from an order of the Cayuga County Court (Thomas G Leone,
J.), entered Novenber 10, 2011. The order denied the notion of
def endant for resentencing pursuant to the Drug Law Reform Acts of
2004, 2005 and 2009.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirnmed.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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KA 10-01047
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

SHANTEL L. RUSH, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCClI ETY, SYRACUSE (PHI LI P ROTHSCH LD OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Onondaga County Court (Joseph E
Fahey, J.), rendered March 3, 2010. The judgnment convicted defendant,
upon his plea of guilty, of crimnal possession of a weapon in the
second degree.

Now, upon reading and filing the stipulation of discontinuance
si gned by defendant and the attorneys for the parties on Decenber 2,
2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
upon sti pul ati on.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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CAF 12-01077
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF JACQUELI NE GOLDA,
PETI TI ONER- APPELLANT,

Vv MEMORANDUM AND ORDER
LI LLI AN RADTKE, RESPONDENT- RESPONDENT.

IN THE MATTER OF LI LLI AN RADTKE
PETI TI ONER- RESPONDENT,

V

JACQUELI NE GOLDA, RESPONDENT- APPELLANT.

THE ABBATOY LAWFIRM PLLC, ROCHESTER (DAVID M ABBATOY, JR, OF
COUNSEL), FOR PETI TI ONER- APPELLANT AND RESPONDENT- APPELLANT.

CLAIR A. MONTROY, 111, ORCHARD PARK, FOR RESPONDENT- RESPONDENT AND
PETI TI ONER- RESPONDENT.

DAVI D C. SCHOPP, ATTORNEY FOR THE CHI LDREN, THE LEGAL Al D BUREAU CF
BUFFALO, |INC., BUFFALO (CHARLES D. HALVORSEN OF COUNSEL) .

Appeal from an order of the Famly Court, Erie County (Margaret
O Szczur, J.), entered May 18, 2012. The order, anong other things,
adj udged that petitioner-respondent, Jacqueline Golda, is to have
three visits per year with the subject children

It is hereby ORDERED t hat said appeal is unaninously dism ssed
insofar as it concerns the ol dest child of petitioner-respondent and
the order is affirmed w thout costs.

Menorandum  Petitioner-respondent nother (petitioner) conmenced
this proceeding seeking to nodify visitation with respect to her four
bi ol ogi cal children. Respondent-petitioner (respondent), petitioner’s
sister, has custody of the children, and she in turn sought to reduce
petitioner’s visitation. Following a hearing and an in canera
interviewwith the children, Famly Court granted the relief sought by
respondent and reduced petitioner’s visitation. Initially, we note
that any issues concerning visitation with the ol dest child are noot
because she is now 18 years old (see Matter of Wodruff v Adside, 26
AD3d 866, 866). There is no dispute that there was a sufficient
change in circunmstances since the prior order, and thus the issue
before us is whether the court properly determ ned that the best



- 2- 1351
CAF 12-01077

interests of the children would be served by a change in visitation
(see Matter of Robert AA. v Colleen BB., 101 AD3d 1396, 1397, |v
denied 20 NY3d 860). “ ‘[T]he propriety of visitation is generally
left to the sound discretion of Famly Court[,] whose findings are
accorded deference by this Court and will remain undi sturbed unl ess

| acking a sound basis in the record ” (id.). Here, we concl ude that
the court’s determ nation has anple support in the record.

Respondent, who supervised petitioner’s visits with the children,
testified that petitioner did not regularly avail herself of the
opportunity to visit the children despite an order allow ng her
nmonthly visitation. Respondent further testified that, when
petitioner did visit with the children, the visitation was a negative
experience for the children. Finally, contrary to petitioner’s
contention, the court “gave proper weight to the children’s w shes
whi ch, al though not controlling, nust be considered, particularly
where, as here, the children are of sufficient age to articulate their
needs and preferences to the court” (Matter of Lozada v Lozada, 270
AD2d 422, 422).

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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CAF 12-00116
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

IN THE MATTER OF ALEXANDER J. S.

STEUBEN COUNTY DEPARTMENT OF SOCI AL SERVI CES, ORDER
PETI TI ONER- RESPONDENT;

DAVID J.S., JR, RESPONDENT- APPELLANT,
AND ALECI A P., RESPONDENT.

RAYMOND P. KOT, |1, WLLIAWMSVILLE, FOR RESPONDENT- APPELLANT.

ALAN P. REED, COUNTY ATTORNEY, BATH (M CHELLE COOKE OF COUNSEL), FOR
PETI TI ONER- RESPONDENT.

CHRI STINE M VALKENBURGH, ATTORNEY FOR THE CHI LD, BATH.

Appeal froman order of the Famly Court, Steuben County
(Marianne Furfure, A J.), entered Decenber 13, 2011 in a proceeding
pursuant to Fam |y Court Act article 10. The order denied the notion
of respondent David J.S., Jr. to dismss the neglect petition against
hi m

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court
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CA 13-01056
PRESENT: SM TH, J.P., FAHEY, LINDLEY, SCONIERS, AND WHALEN, JJ.

SYRACUSE UNI VERSI TY, PLAI NTI FF- RESPONDENT,
\% ORDER

NATI ONAL UNI ON FI RE | NSURANCE COMPANY OF
Pl TTSBURGH, PA., DEFENDANT- APPELLANT.

BRESSLER, AMERY & RCSS, P.C., NEWYORK CI TY (ROBERT NOVACK CF
COUNSEL), FOR DEFENDANT- APPELLANT.

KASOW TZ, BENSON, TORRES & FRI EDVAN LLP, NEW YORK CI TY ( KENNETH H.
FRENCHVAN OF COUNSEL), FOR PLAI NTI FF- RESPONDENT.

Appeal from a judgnment (denom nated decision and order) of the
Suprene Court, Onondaga County (Donald A. G eenwod, J.), entered
March 7, 2013. The judgnent, anong other things, denied the notion of
def endant for sunmmary judgnment di sm ssing the conplaint and granted
the cross notion of plaintiff for partial summary judgnent on the
second cause of action seeking declaratory relief.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Suprene Court.

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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KA 12- 02097
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONI ERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

MARK BRI DENBAKER, DEFENDANT- APPELLANT.

THOVAS E. ANDRUSCHAT, EAST AURORA, FOR DEFENDANT- APPELLANT.

FRANK A. SEDITA, |11, DI STRICT ATTORNEY, BUFFALO (DAVI D PANEPI NTO OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Erie County Court (Kenneth F. Case
J.), rendered COctober 25, 2012. The judgnent convicted defendant,
upon his plea of guilty, of reckless assault of a child.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeal s from a judgnent convicting him
upon his plea of guilty of reckless assault of a child (Penal Law 8§
120.02 [1]). Contrary to defendant’s contention, the record
establishes that he knowi ngly, voluntarily and intelligently waived
his right to appeal (see generally People v Lopez, 6 NY3d 248, 256).
“Al t hough County Court’s colloquy was brief, defendant signed a
detailed witten waiver of the right to appeal . . . , and he
acknow edged to the court that he understood that he was foregoing the
right to appeal” (People v Luper, 101 AD3d 1668, 1668, |v denied 20
NY3d 1101; see People v Ranpbs, 7 NY3d 737, 738; cf. People v Bradshaw,
18 NY3d 257, 267). The valid waiver enconpasses defendant’s chall enge
to the severity of the sentence (see People v Lococo, 92 Ny2d 825,
827) .

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court
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KA 10- 00679
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONI ERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

CASEY A. JEFFERSON, ALSO KNOWN AS CASEY RI G4 NS,
DEFENDANT- APPELLANT.

TI MOTHY P. DONAHER, PUBLI C DEFENDER, ROCHESTER (JANET C. SQOVES OF
COUNSEL), FOR DEFENDANT- APPELLANT.

SANDRA DOORLEY, DI STRICT ATTORNEY, ROCHESTER (STEPHEN X. O BRI EN OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgnment of the Suprene Court, Monroe County
(Francis A Affronti, J.), rendered Cctober 13, 2009. The judgnent
convi cted defendant, upon his plea of guilty, of robbery in the first
degr ee.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirned.

Ent er ed: Decenber 27, 2013 Frances E. Caf ar el
Cerk of the Court
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KA 12-00763
PRESENT: SCUDDER, P.J., CENTRA, CARNI, SCONI ERS, AND WHALEN, JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MEMORANDUM AND ORDER

DONALD HUGHES, DEFENDANT- APPELLANT.

FRANK POLI CELLI, UTI CA, FOR DEFENDANT- APPELLANT.

SCOTT D. MCNAMARA, DI STRI CT ATTORNEY, UTICA (STEVEN G COX OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Oneida County Court (Barry M
Donalty, J.), rendered February 29, 2012. The judgnent convicted
def endant, upon a jury verdict, of attenpted crimnal sexual act in
the first degree, sexual abuse in the first degree (three counts) and
course of sexual conduct against a child in the second degree.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani nously nodified on the |aw by reducing the period of postrel ease
supervi sion inposed on the first count of the indictnent to a period
of 15 years and as nodified the judgnent is affirned.

Menmor andum  Def endant appeal s from a judgnent convicting him
upon a jury verdict of one count each of attenpted crimnal sexual act
inthe first degree (Penal Law 88 110.00, 130.50 [4]) and course of
sexual conduct against a child in the second degree (8 130.80 [1]
[b]), and three counts of sexual abuse in the first degree (8§ 130.65
[3]). Defendant contends that County Court erred in refusing to
suppress his statenent to the police on the ground that he gave the
statenent involuntarily. W reject that contention. A statenment “is
“involuntarily made’ when it is obtained by [the police] by neans of
any prom se or statenent of fact which creates a substantial risk that
t he defendant mght falsely incrimnate hinself” (People v Mateo, 2
NY3d 383, 413, cert denied 542 US 946). “To determ ne vol untari ness,
courts review all of the surrounding circunstances to see whether the
defendant’s will has been overborne” (id.; see People v Collins, 106
AD3d 1544, 1545, |v denied 21 NY3d 1072).

Here, the evidence at the Huntley hearing, including the
vi deot aped i nterrogations, establishes that defendant’s statenment was
voluntarily nmade and that coercive police activity did not occur (see
Mat eo, 2 NY3d at 414). The fact that defendant was told that he
fail ed a pol ygraph exam nation did not render the statenent
involuntary (see People v Ellis, 73 AD3d 1433, 1434, |v denied 15 Ny3d
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851; People v Mel endez, 149 AD2d 918, 918-919). Defendant’s claim
that he was under duress and confused because of an illness is not
supported by the evidence at the Huntley hearing. In arguing

ot herwi se, defendant inproperly relies on his testinony at trial (see
People v McCurty [appeal No. 2], 60 AD3d 1406, 1407, |v denied 12 NY3d
856) .

W conclude that the sentence is illegal insofar as it inposes a
20-year period of postrel ease supervision for attenpted cri m nal
sexual act in the first degree (see Penal Law 8§ 70.45 [2-a] [e€]).

“ “Although [that] issue was not raised before the [sentencing] court
or on appeal, we cannot allow an [illegal] sentence to stand "~
(People v Davis, 37 AD3d 1179, 1180, Iv denied 8 NY3d 983). W
therefore nodify the judgnment by reducing the period of postrel ease
supervision on the first count of the indictnment to a period of 15
years. The sentence as nodified is not unduly harsh or severe.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department
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CA 13-00854
PRESENT: SCUDDER, P.J., CENTRA, SCONI ERS, AND WHALEN, JJ.

IN THE MATTER OF SUBURBAN PARK DEVELOPMENT
ASSCClI ATI ON, LLC, PETI TI ONER- APPELLANT,

\% ORDER

TOMN OF MANLIUS, TOMN OF MANLI US PLANNI NG BOARD,
FREDERI CK G LBERT, DONALD CROSSETT, RI CHARD
ROSSETTI, ANN KELLY, TOM BYRNES, SUSAN MOLI SKI
AND JOSEPH LUPI A, JR , RESPONDENTS- RESPONDENTS.

LONGSTREET & BERRY, LLP, SYRACUSE (M CHAEL LONGSTREET OF COUNSEL), FOR
PETI TI ONER- APPELLANT.

HARRI S BEACH PLLC, PI TTSFORD (SVETLANA K. VY OF COUNSEL), FOR
RESPONDENTS- RESPONDENTS.

Appeal from a judgment (denom nated order and judgnent) of the
Suprene Court, Onondaga County (Brian F. DeJoseph, J.), entered
February 5, 2013 in a proceeding pursuant to CPLR article 78. The
j udgnent di sm ssed the petition.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed w t hout costs.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1384

KA 10- 01085
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND VALENTINO JJ.

THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% ORDER

JOHNNY CANNON, DEFENDANT- APPELLANT.

FRANK H. HI SCOCK LEGAL Al D SCCI ETY, SYRACUSE (Pl OTR BANASI AK OF
COUNSEL), FOR DEFENDANT- APPELLANT.

WLLIAM J. FI TZPATRI CK, DI STRI CT ATTORNEY, SYRACUSE (JAMES P. MAXWELL
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered May 3, 2010. The judgnent
convi cted defendant, upon his plea of guilty, of crimnal possession
of a weapon in the second degr ee.

It is hereby ORDERED t hat the judgnment so appealed fromis
unani mously affirmed.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1394

CAF 13-00780
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND VALENTINO JJ.

IN THE MATTER OF KENNETH R. TI DD,
PETI TI ONER- RESPONDENT,

\% ORDER

M CHELLE L. HACKETT, RESPONDENT- APPELLANT.

EM LY A VELLA, SPRINGVILLE, FOR RESPONDENT- APPELLANT.
ADAM W KOCH, WARSAW FOR PETI TI ONER- RESPONDENT.

JAMVES ANDREW MUSACCHI O, ATTORNEY FOR THE CHI LD, GOWANDA.

Appeal from an order of the Fam |y Court, Cattaraugus County
(Judith E. Sanmber, R ), entered Decenber 3, 2012 in a proceeding
pursuant to Famly Court Act article 6. The order, anong other
t hi ngs, designated petitioner as the primary residential parent of the
subj ect child.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed wi thout costs for reasons stated in the decision
at Famly Court.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1398

CA 13-01062
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND VALENTINO JJ.

JILL D. KLI MASEWEKI ,
PLAI NTI FF- APPELLANT- RESPONDENT,

\% ORDER

COUNTY OF MONRCE,
DEFENDANT- RESPONDENT- APPELLANT.

FARACI LANGE, LLP, ROCHESTER (STEPHEN G SCHWARZ OF COUNSEL), FOR
PLAI NTI FF- APPELLANT- RESPONDENT.

MERI DETH H. SM TH, COUNTY ATTORNEY, ROCHESTER (M CHELE ROVANCE CRAI N
OF COUNSEL), FOR DEFENDANT- RESPONDENT- APPELLANT.

Appeal and cross appeal froman order of the Suprene Court,
Monroe County (J. Scott COdorisi, J.), entered April 19, 2013. The
order denied the notion of defendant to bifurcate the trial, granted
those parts of the cross notion of plaintiff for partial sumrmary
judgment with respect to the issue of serious injury and defendant’s
third and fifth affirmative defenses, and otherw se denied the cross
not i on.

Now, upon the stipulation discontinuing action signed by the
attorneys for the parties on Cctober 8 and 10, 2013, and filed in the
Monroe County Clerk’s Ofice on October 11, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
W t hout costs upon stipul ation.

Ent er ed: Decenber 27, 2013 Frances E. Caf arel
Cerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

1399

CA 13-00353
PRESENT: CENTRA, J.P., PERADOTTO, CARNI, LINDLEY, AND VALENTINO JJ.

NORTH SYRACUSE CENTRAL SCHOOL DI STRI CT,
PLAI NTI FF- APPELLANT,

\% ORDER

ASHLEY MCGRAW ARCHI TECTS, P.C., ET AL.,
DEFENDANTS.

NEP GLASS CO., LTD., TH RD-PARTY PLAI NTI FF,
\%
MARC DONAHUE, | NDI VI DUALLY AND MID

ASSCCI ATES OF C.N. Y. INC,
THI RD- PARTY DEFENDANTS- RESPONDENTS.

LI NDENFELD LAW FIRM P.C., CAZENOVI A (HARRI S LI NDENFELD OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

LAW OFFI CES OF THERESA J. PULEO SYRACUSE (P. DAVID TW CHELL OF
COUNSEL), FOR THI RD- PARTY DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Onondaga County (Janes
P. Murphy, J.), entered Cctober 10, 2012. The order denied the notion
of plaintiff for |leave to anend the conplaint and caption.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on Novenber 14 and 22, 2013,

It is hereby ORDERED t hat said appeal is unaninously dism ssed
wi t hout costs upon stipul ation.

Ent er ed: Decenber 27, 2013 Frances E. Cafarell
Cerk of the Court



MOTI ON NO. (1518/91) KA 04-00648. — THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V BARRY ARKIM ALSO KNOWN AS ED MASON, DEFENDANT- APPELLANT. -—-
Motion for wit of error coram nobi s deni ed. PRESENT: SCUDDER, P.J.,

SM TH, PERADOTTO, LINDLEY, AND VALENTINO, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (1303/96) KA 13-01676. — THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V JAMES DAVI S W LSON, DEFENDANT- APPELLANT. — Motion for wit
of error coram nobis deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY,

LI NDLEY, AND SCONI ERS, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (484/97) KA 04-00304. — THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V EARL STONE, DEFENDANT- APPELLANT. — Mbdtion for wit of error
coram nobi s deni ed. PRESENT: SCUDDER, P.J., SM TH, CARNI, LI NDLEY, AND

VALENTINO, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (1009/99) KA 98-08383. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V M GUEL TI RADO, DEFENDANT- APPELLANT. -- Mdtion for wit of

error coram nobi s deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY,

SCONI ERS, AND WHALEN, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (1316/06) KA 04-02937. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V CONSTANTI NE L. JACKSON, DEFENDANT- APPELLANT. -- Motion for
reargunent and for other relief denied. PRESENT: SMTH, J.P., CENTRA,

FAHEY, PERADOITO, AND SCONI ERS, JJ. (Filed Dec. 27, 2013.)



MOTI ON NO. (1573/07) KA 05-00983. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V JAMES F. CAHI LL, 11, DEFENDANT-APPELLANT. -- Modtion for wit
of error coram nobis deni ed. PRESENT: SCUDDER, P.J., SM TH, FAHEY,

LI NDLEY, AND SCONI ERS, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (44/08) KA 03-00150. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RAYMOND CLAI R CI M NO, DEFENDANT- APPELLANT. -- Mdtion for wit
of error coram nobis deni ed. PRESENT: SCUDDER, P.J., CENTRA, FAHEY,

SCONI ERS, AND WHALEN, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (124/09) KA 06-03044. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V CONSTANTI NE JACKSON, DEFENDANT- APPELLANT. -- Motion for
reargunent and for other relief denied. PRESENT: SMTH, J.P., CENTRA,

FAHEY, PERADOITO, AND SCONI ERS, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (691/10) KA 09-01326. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RODNEY BANKS, DEFENDANT- APPELLANT. -- Motion for reargunent
and reconsi derati on deni ed. PRESENT: SCUDDER, P.J., PERADOITO, LI NDLEY,

VALENTI NO, AND WHALEN, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (390/11) KA 10-00665. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RICKY L. W NTERS, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coramnobis and for other relief denied. PRESENT: SCUDDER, P.J.,

SM TH, PERADOTTO, AND LI NDLEY, JJ. (Filed Dec. 27, 2013.)



MOTI ON NO. (1012/11) KA 09-01372. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V PAUL A. OSBORNE, DEFENDANT- APPELLANT. -- Mdtion for wit of
error coram nobi s deni ed. PRESENT: CENTRA, J.P., FAHEY, LI NDLEY,

SCONI ERS, AND VALENTINO, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (225/12) KA 09-00903. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V RI CHARD E. Al KEY, JR , DEFENDANT- APPELLANT. -- Mbtion for
wit of error coram nobis denied. PRESENT: SCUDDER, P.J., SM TH, FAHEY,

CARNI, AND SCONI ERS, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (507/12) KA 08-02457. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V JASON TARO, DEFENDANT- APPELLANT. -- Mdtion for wit of error
coram nobi s deni ed. PRESENT: SCUDDER, P.J., SM TH, FAHEY, AND SCON ERS,

JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (1009/12) CA 11-00477. -- IN THE MATTER OF STATE OF NEW YORK,
PETI TI ONER- RESPONDENT, V JODY JAMES TROMVBLEY, RESPONDENT- APPELLANT. --
Motion for wit of error coram nobis deni ed. PRESENT: SCUDDER, P.J.,

SM TH, CENTRA, AND LI NDLEY, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (1044.1/12) CA 11-02000. -- M CHAEL JAMES COLSEN,

PLAI NTI FF- RESPONDENT, V LOUI S F. KOZLOASKI , DEFENDANT, AND SHI RLEY F.
KOZLONBKI , DEFENDANT- APPELLANT. -- Mtion for clarification denied.
PRESENT: CENTRA, J.P., FAHEY, PERADOITO, CARNI, AND SCONI ERS, JJ. (Filed

Dec. 27, 2013.)



MOTI ON NO. (1373/12) KA 11-00287. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V EARL HOWARD, DEFENDANT- APPELLANT. -- Mdtion for wit of error
coram nobis and for other relief denied. PRESENT: SM TH, J.P., PERADOITO,

LI NDLEY, VALENTI NO, AND WHALEN, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (1470/12) KA 11-00927. -- THE PEOPLE OF THE STATE OF NEW YORK,
RESPONDENT, V ENNI'S E. RUFFI N, DEFENDANT- APPELLANT. -- Modtion for wit of
error coram nobi s deni ed. PRESENT: SM TH, J.P., PERADOITO, LI NDLEY,

SCONI ERS, AND VALENTINO, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (330/13) CAF 12-01556. -- IN THE MATTER OF JENNI FER MCLAUGHLI N,
PETI Tl ONER- RESPONDENT, V TI MOTHY MCLAUGHLI N, RESPONDENT- APPELLANT. - -
Motion for reargunent denied. PRESENT: SCUDDER, P.J., FAHEY, SCON ERS,

AND VALENTINO, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (575/13) CAF 12-01060. -- IN THE MATTER OF CAYDEN L. R

JEFFERSON COUNTY DEPARTMENT OF SOCI AL SERVI CES, PETI TI ONER- RESPONDENT;
MELI SSA R., RESPONDENT- APPELLANT. -- Motion for reargunent or |eave to
appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., SM TH,

CENTRA, AND LI NDLEY, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO. (854/13) KAH 12-00565. -- THE PECPLE OF THE STATE OF NEW YORK EX
REL. JAMES SM TH, PETI TI ONER- APPELLANT, V HAROLD D. GRAHAM SUPERI NTENDENT,
AUBURN CORRECTI ONAL FACI LI TY, RESPONDENT- RESPONDENT. -- Motion for |eave to
appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., PERADOITO

CARNI, VALENTI NO, AND WHALEN, JJ. (Filed Dec. 27, 2013.)
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MOTI ON NO. (956/13) CA 13-00262. -- JOSEPH SAI NT AND SHEI LA SAI NT,
PLAI NTI FFS- RESPONDENTS, V SYRACUSE SUPPLY COVPANY, DEFENDANT- APPELLANT. - -

Motion for reargunment or |leave to appeal to the Court of Appeal s deni ed.

PRESENT: SM TH, J.P., PERADOTTO, CARNI, AND LINDLEY, JJ. (Filed Dec. 27,

2013.)
MOTI ON NO (970/13) CA 13-00254. -- RI CHARD POTTER, PLAI NTI FF- RESPONDENT, V
STEVENS VAN LINES, INC. AND DAVID J. FISK, DEFENDANTS- APPELLANTS. -- Mbtion

for correction, clarification or reargunent denied. PRESENT: SCUDDER

P.J., FAHEY, SCON ERS, AND VALENTINO, JJ. (Filed Dec. 27, 2013.)

MOTI ON NO (972/13) CA 12-01849. -- PATRICIA J. CURTO, PLAI NTI FF- APPELLANT,
V NATI ONAL FUEL CORPORATI ON, DEFENDANT- RESPONDENT. (APPEAL NO. 1.) --

Motion for reargunent or |eave to appeal to the Court of Appeal s denied.
PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, AND VALENTINO JJ. (Filed Dec.

27, 2013.)

MOTI ON NO. (973/13) CA 12-01850. -- PATRICIA J. CURTO, PLAI NTI FF- APPELLANT,
V NATI ONAL FUEL CORPORATI ON, DEFENDANT- RESPONDENT. (APPEAL NO. 2.) --

Motion for reargunent or |eave to appeal to the Court of Appeal s denied.
PRESENT: SCUDDER, P.J., FAHEY, SCONI ERS, AND VALENTINO, JJ. (Filed Dec.

27, 2013.)

MOTI ON NO. (996/13) CA 12-01911. -- IN THE MATTER OF SMALL SM LES

LI TI GATI ON.  KELLY VARANO, AS PARENT AND NATURAL GUARDI AN OF | NFANT JEREMY



BOHN, SHANNON FRO O, AS PARENT AND NATURAL GUARDI AN OF | NFANT SHAWN

DARLI NG BRENDA FORTI NO, AS PARENT AND NATURAL GUARDI AN OF | NFANT JULIE
FORTI NO, MARI E MARTI N, AS PARENT AND NATURAL GUARDI AN OF | NFANT KENNETH
KENYON, JENNY LYNN COMHER, AS PARENT AND NATURAL GUARDI AN OF | NFANT W LLI AM
MARTI N, HOLLAN CRI PPEN, AS PARENT AND NATURAL GUARDI AN OF | NFANT DEVAN
MATHEWS, JESSI CA RECORE, AS PARENT AND NATURAL GUARDI AN OF | NFANT SAMANTHA
MCLOUGHLI N, LAURIE RI ZZO AND DOM NI CK Rl ZZO, AS LEGAL CUSTCDI ANS OF | NFANT
JACOB MCMVAHON, JASON MONTANYE, AS PARENT AND NATURAL GUARDI AN OF | NFANT
KADEM MONTANYE AND FRANCES SHELLI NGS, AS PARENT AND NATURAL GUARDI AN COF

| NFANT RAYNE SHELLI NGS, PLAI NTI FFS- RESPONDENTS, V FORBA HOLDI NGS, LLC, NOW
KNOWN AS CHURCH STREET HEALTH MANAGEMENT, LLC, FORBA NY, LLC, FORBA, LLC,
NOW KNOMAN AS LI CSAC LLC, FORBA NY, LLC, NOW KNOM AS LI CSAC Ny, LLC, DD
MARKETI NG, | NC., DEROSE MANAGEMENT, LLC, SMALL SM LES DENTI STRY OF
SYRACUSE, LLC, DANIEL E. DEROCSE, M CHAEL A. DERCSE, D.D.S., EDWARD J.
DERCSE, D.D.S., ADOLPH R PADULA, D.D.S., WLLIAM A MJELLER D.D. S.,

M CHAEL W ROUMPH, NAVEED AMAN, D.D.S., KOURY BONDS, D.D.S., TAREK ELSAFTY,
D.D.S., YAQCOB KHAN, D.D.S., JAN NE RANDAZZO, D.D.S., LOC VINH VU, D.D.S.,
DEFENDANTS- APPELLANTS; ET AL., DEFENDANTS. (ACTION NO. 1.) -- SHANTEL
JOHNSQON, AS PARENT AND NATURAL GUARDI AN OF | NFANT KEVI N BUTLER, VERON CA
ROBI NSON, AS PARENT AND NATURAL GUARDI AN OF | NFANT ARI ANA FLORES, DEM TA
GARRETT, AS PARENT AND NATURAL GUARDI AN OF | NFANT |’ YANA GARCI A SANTGCS,
KATHRYN JUSTI CE, AS PARENT AND NATURAL GUARDI AN OF | NFANT BREYONNA HOWARD,
ELI ZABETH LORRAI NE, AS PARENT AND NATURAL GUARDI AN OF | NFANT SHI LCH

LORRAI NE, JR , LAPORSHA SHAW AS PARENT AND NATURAL GUARDI AN OF | NFANT

ALEXI S PARKER, ROBERT RALSTON, AS PARENT AND NATURAL GUARDI AN OF | NFANT



BRANDI E RALSTQON, KATRI CE MARSHALL, AS PARENT AND NATURAL GUARDI AN OF | NFANT
LESANA RGCSS, Tl FFANY HENTON, AS PARENT AND NATURAL GUARDI AN OF | NFANT
COREY SM TH AND JANET TABER, AS PARENT AND NATURAL GUARDI AN OF | NFANT JON
TABER, PLAI NTI FFS- RESPONDENTS, V FORBA HOLDI NGS, LLC, NOW KNOMWN AS CHURCH
STREET HEALTH MANAGEMENT, LLC, FORBA NY, LLC, FORBA, LLC, NOW KNOWN AS

LI CSAC, LLC, FORBA NY, LLC, NOW KNOM AS LI CSAC NY LLC, DD MARKETI NG | NC.,
DEROCSE MANAGEMENT, LLC, SMALL SM LES DENTI STRY OF ROCHESTER, LLC, DAN EL E.
DEROCSE, M CHAEL A. DERCSE, D.D.S., EDWARD J. DERCSE, D.D.S., ADOLPH R
PADULA, D.D.S., WLLIAM A MJELLER D.D.S., MCHAEL W ROUWPH, SHI LPA
AGADI, D.D.S., KOURY BONDS, D.D.S., |ISVATU KAMARA, D.D.S., KEI VAN ZOUFAN,
D.D.S., SONNY KHANNA, D.D.S., KIMPHAM D.D.S., LAWANA FUQUAY, D.D.S.,
DEFENDANTS- APPELLANTS; ET AL., DEFENDANTS. (ACTION NO. 2.) -- TIMOTHY
ANGUS, AS PARENT AND NATURAL GUARDI AN COF | NFANT JACOB ANGUS, JESSALYN
PURCELL, AS PARENT AND NATURAL GUARDI AN OF | NFANT | SAI AH BERG BRI AN
CARTER, AS PARENT AND NATURAL GUARDI AN OF | NFANT BRI ANA CARTER, APRI L
FERGUSON, AS PARENT AND NATURAL GUARDI AN OF | NFANT JOSEPH FERGUSON, SHERAI N
Rl VERA, AS PARENT AND NATURAL GUARDI AN OF | NFANT SHADAYA G LMORE, TONYA
POTTER, AS PARENT AND NATURAL GUARDI AN OF | NFANT DESI RAEE HACER, NANCY
WARD, AS LEGAL CUSTODI AN OF | NFANT AALYI ARCSE LABOVBARD- BLACK, NANCY WARD,
AS LEGAL CUSTODI AN OF | NFANT MANUEL LABORDE, JR., JENNI FER BACON, AS PARENT
AND NATURAL GUARDI AN OF | NFANT ASHLEY PARKER AND COURTNEY CONRAD, AS PARENT
AND NATURAL GUARDI AN OF | NFANT ZAKARY W LSON, PLAI NTI FFS- RESPONDENTS, V
FORBA HOLDI NGS, LLC, NOW KNOWN AS CHURCH STREET HEALTH MANAGEMENT, LLC,
FORBA NY, LLC, FORBA, LLC, NOWKNOWN AS LI CSAC, LLC, FORBA NY, LLC, NOW

KNOWN AS LI CSAC NY LLC, DD MARKETI NG, | NC., DERCSE MANAGEMENT, LLC, SMALL



SM LES DENTI STRY OF ALBANY, LLC, ALBANY ACCESS DENTI STRY, PLLC, DANI EL E.
DEROSE, M CHAEL A. DERCSE, D.D.S., EDWARD J. DEROSE, D.D.S., ADOLPH R
PADULA, D.D.S., WLLIAM A MIJELLER D.D.S., MCHAEL W ROUWPH, MAZI AR

| ZADI, D.D.S., JUDITH MORI, D.D.S., LISSETTE BERNAL, D.D.S., EDM SE
FORESTAL, D.D.S., EVAN GOLDSTEIN, D.D.S., KEERTH GOLLA, D.D.S., NASSEF
LANCEN, D.D.S., DEFENDANTS- APPELLANTS; ET AL., DEFENDANTS. (ACTION NO. 3.)
-- Motions for reargunent and | eave to appeal to the Court of Appeals

deni ed. PRESENT: CENTRA, J.P., PERADOTTO, CARNI, AND LINDLEY, JJ. (Filed

Dec. 27, 2013.)

MOTI ON NO. (1062/13) CA 12-02061. -- JUDY MLLS, PLAINTI FF- RESPONDENT, V
RI CHARD M LLS, DEFENDANT- APPELLANT. -- Motion for reargunent or |eave to
appeal to the Court of Appeals denied. PRESENT: SCUDDER, P.J., SM TH,

FAHEY, SCONI ERS, AND VALENTINO JJ. (Filed Dec. 27, 2013.)

KA 12-00881. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V ROBERT
BUCKMAN, DEFENDANT- APPELLANT. -- Judgnent unani nmously affirned. Counsel’s
nmotion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Judgnent of Livingston County Court, Robert B.
Wggins, J. - Attenpted Burglary, 2nd Degree). PRESENT: SCUDDER, P.J.,

FAHEY, PERADOTTO, CARNI, AND VALENTINO, JJ. (Filed Dec. 27, 2013.)

KAH 11-01160. -- THE PEOPLE OF THE STATE OF NEW YORK EX REL. WALTER ROACHE,
PETI Tl ONER- APPELLANT, V DONALD SAWYER, EXECUTI VE DI RECTOR OF CENTRAL NEW
YORK PSYCHI ATRI C CENTER, RESPONDENT- RESPONDENT. -- Motion for reargunment

deni ed. (Appeal from Judgnent [denom nated order] of Suprene Court, Oneida

8



County, Bernadette T. Cark, J. - Habeas Corpus). PRESENT: SCUDDER, P.J.,

FAHEY, SCONI ERS, AND VALENTINO, JJ. (Filed Dec. 27, 2013.)

KA 12-00711. -- THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT, V HENRY M
VIRl GHT, DEFENDANT- APPELLANT. -- Resentence unani nously affirmed. Counsel’s
nmotion to be relieved of assignnent granted (see People v Crawford, 71 AD2d
38 [1979]). (Appeal from Resentence of Erie County Court, M chael F.
Pietruszka, J. - Assault, 2nd Degree). PRESENT: SCUDDER, P.J., FAHEY,

PERADOTTO, CARNI, AND VALENTINO JJ. (Filed Dec. 27, 2013.)
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