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Appeals from an order of the Supreme Court, Erie County (James H.
Dillon, J.), entered April 18, 2013. The order, among other things,
denied the motion of defendant Clarence Center Coffee Company & Café
Corp. for summary judgment and denied in part the motion of defendant
H Leasing Company, LLC for summary judgment.

It is hereby ORDERED that the order so appealed from is modified
on the law by granting that part of the motion of defendant H Leasing
Company, LLC for summary judgment dismissing the strict products
liability cause of action and all related cross claims against it, and
as modified the order is affirmed without costs.

Memorandum: Plaintiff commenced this action against various
defendants, seeking damages arising from the death of decedent during
a garbage truck accident. Insofar as relevant here, plaintiff sought
damages from defendant Clarence Center Coffee Company & Café Corp.
(Clarence Coffee), the lessee of the property where the accident
occurred, for negligently permitting a dangerous condition to exist on
the leased premises, and also sought damages for negligence against
defendant H Leasing Company, LLC (H Leasing), which owned the truck
and leased i1t to another defendant that was H Leasing’s corporate
sibling. Also insofar as relevant here, Clarence Coffee and H Leasing
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moved for summary judgment dismissing the complaint and all cross
claims against them. Plaintiff opposed the motions and cross-moved
for leave to serve an amended complaint that would add a strict
products liability cause of action against H Leasing. H Leasing
opposed the cross motion, and also contended that, if the court were
to permit the amendment of the complaint, summary judgment should also
be granted in i1ts favor on the new cause of action. Clarence Coffee
and H Leasing appeal from an order in which Supreme Court, inter alia,
denied Clarence Coffee’s motion, granted plaintiff’s cross motion and
granted that part of H Leasing’s motion with respect to the claim
arising from Vehicle and Traffic Law 8 388, reserved decision on that
part of the motion with respect to the negligence claims against it,
and denied the remainder of the motion.

Contrary to the contention of Clarence Coffee, the court properly
denied its motion for summary judgment dismissing the complaint and
cross claims against 1t. The complaint alleged that Clarence Coffee
negligently permitted a dangerous condition to exist on the property
by failing to provide safe and unobstructed access to the dumpster
that decedent was attempting to empty into the garbage truck, and that
decedent’s injuries were the foreseeable result of that negligence.

We reject Clarence Coffee’s contentions that it established as a
matter of law that there was no dangerous condition, that the accident
was not the foreseeable result of any negligence on its part, and that
decedent’s negligence was the sole proximate cause of his injuries.
The i1ssue “whether a dangerous or defective condition exists on the
property of another so as to create liability depends on the peculiar
facts and circumstances of each case and is generally [one] of fact
for the jury” (Trincere v County of Suffolk, 90 NY2d 976, 977
[internal quotation marks omitted]; see Bielicki v Excel Indus., Inc.,
104 AD3d 1318, 1318), and “[qJuestions concerning what is foreseeable
are generally left to a jury to determine” (Baker v Sportservice
Corp., 142 AD2d 991, 993). Here, Clarence Coffee failed to meet its
initial burden on the motion with respect to all of those issues, and
thus the court properly denied its motion (see generally Alvarez v
Prospect Hosp., 68 NY2d 320, 324).

We agree with H Leasing, however, that the court erred in denying
that part of 1ts motion for summary judgment dismissing the strict
products liability cause of action and all related cross claims
against 1t. We therefore modify the order accordingly. Initially, we
note that H Leasing has not presented any argument iIn support of its
contention that the court erred iIn granting plaintiff’s cross motion
for leave to serve an amended complaint containing that cause of
action, and we thus assume, arguendo, that the court properly granted
the cross motion. We also note that, contrary to the dissent’s
conclusion, the court denied that part of H Leasing’s motion for
summary judgment dismissing the strict products liability cause of
action. H Leasing initially moved for summary judgment dismissing the
complaint against it, when the complaint contained a single cause of
action, for negligence, against H Leasing. In opposition to that
motion, plaintiff alleged that recovery was also sought pursuant to
Vehicle and Traffic Law 8§ 388, and, in addition, plaintiff cross-moved
for leave to amend the complaint to include a strict products
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liability cause of action against H Leasing. In reply, H Leasing
opposed the cross motion and contended that section 388 did not apply,
so i1t should be awarded summary judgment on such a claim. In the
alternative, H Leasing also asked the court to grant summary judgment
in its favor on the strict products liability cause of action if the
court permitted plaintiff to amend the complaint. In the order on
appeal, the court granted summary judgment in favor of H Leasing with
respect to the Vehicle and Traffic Law § 388 claim, reserved decision
with respect to the negligence cause of action, and denied H Leasing’s
motion in all other respects. Consequently, the final denial could
only have referred to that part of the motion for summary judgment
dismissing the strict products liability cause of action because all
of H Leasing’s requests in the motion other than that had been
resolved by the remaining clauses in the pertinent ordering paragraph.

We conclude that the court erred iIn denying that part of the
motion. ‘It appears universally accepted as New York law that strict
products liability will not apply to finance lessors which merely
offer the use of money to acquire goods but otherwise neither market a
product nor place i1t in the stream of commerce” (Gonzalez v Rutherford
Corp., 881 F Supp 829, 846 [ED NY]; see Bickram v Case I.H., 712 F
Supp 18, 22 [ED NY]). We reject plaintiff’s contention that H Leasing
is the owner and lessor of the truck, and i1t iIs therefore subject to
strict products liability because it is in the business of leasing
equipment. The cases permitting strict products liability actions
against lessors involve leasing entities that either actually take
possession of the equipment at issue and lease i1t to the public (see
e.g.-. Wengenroth v Formula Equip. Leasing, Inc., 11 AD3d 677, 680; see
generally Winckel v Atlantic Rentals & Sales, 159 AD2d 124, 128-129),
or are fTinancing arms of the manufacturer (see e.g. Motelson v Ford
Motor Co., 101 AD3d 957, 959, affd __ NY3d __ [Nov. 18, 2014]). In
those situations, the principles of strict products liability may
properly be applied to such lenders in order to further the policy
goals of such liability, i.e., ensuring that products are safe by
permitting an action to go forward “when imposing liability would
provide injured consumers with a greater opportunity to commence an
action against the party responsible, fix liability on one who iIs In a
position to exert pressure on the manufacturer to improve the safety
of the product, or ensure that the burden of accidental iInjuries
occasioned by products would be treated as a cost of production by
placing liability upon those who market them” (Brumbaugh v CEJJ, Inc.,
152 AD2d 69, 71). Such goals would not be served by allowing a strict
products liability cause of action against H Leasing, however, because
it did not take possession of the truck, it is not in the business of
leasing equipment to the general public, and it is a financial arm of
the purchaser of the truck, not the manufacturer (cf. id. at 70-71).
Consequently, we agree with H Leasing ““that strict products liability
should not be imposed upon [it], a finance lessor which merely offered
the use of money and neither marketed the machine nor placed 1t iIn the
stream of commerce” (Starobin v Niagara Mach. & Tool Works Corp., 172
AD2d 64, 65-66, Iv denied 80 NY2d 753).

Finally, we reject plaintiff’s contention that H Leasing is
judicially estopped from contending that it is not in the business of
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leasing vehicles because i1t argued that 1t was in that business iIn
support of i1ts contention that Vehicle and Traffic Law 8 388 did not
apply due to the Graves Amendment (49 USC 8§ 30106). “Judicial
estoppel may be invoked to prevent a party from inequitably adopting a
position directly contrary to or inconsistent with an earlier assumed
position In the same proceeding . . . , where the party had prevailed
with respect to the earlier position” (Lorenzo v Kahn, 100 AD3d 1480,
1482-1483 [internal quotation marks omitted]; see Zedner v United
States, 547 US 489, 504). Here, although H Leasing made that
argument, there is no evidence in the record before us that the court
accepted that contention in dismissing the section 388 claim, and we
thus conclude on the record before us that the doctrine does not apply
(see Kolodin v Valenti, 115 AD3d 197, 201-202; see also Matter of
Costantino, 67 AD3d 1412, 1413).

All concur except WHALEN and DeJosepH, JJ., who dissent in part and
vote to affirm in the following Memorandum: We must respectfully
dissent In part, because we cannot agree with the majority that
defendant H Leasing Company, LLC (H Leasing) is entitled to summary
judgment dismissing plaintiff’s cause of action for strict products
liability. As the majority notes, subsequent to defendants’ summary
judgment motions, plaintiff cross-moved for leave to amend the
complaint to include a strict products liability cause of action
against H Leasing. 1In reply, H Leasing opposed the cross motion and
asked Supreme Court to grant summary judgment in its favor on the
strict products liability cause of action should the court permit
plaintiff to amend the complaint. The majority concludes that the
language In the court’s order denying H Leasing’s motion “in all other
respects” shows that the court determined H Leasing’s motion for
summary judgment on the strict products liability cause of action. We
disagree, and would affirm the order.

Initially, we note that there i1s no dispute that H Leasing’s
original summary judgment motion did not contemplate dismissal of the
strict products liability cause of action because i1t had not been
pled. Plaintiff sought to amend the complaint to allege a strict
products liability cause of action, and the court granted that
request. H Leasing did not make a separate motion for summary
judgment with respect to that cause of action; instead, it merely
asked for summary judgment in reply papers, which Is improper (see
Azzopardi v American Blower Corp., 192 AD2d 453, 454). Further,
summary judgment on strict products liability would also have been
premature because H Leasing never submitted an answer with respect to
that cause of action and thus never joined issue in that respect (see
CPLR 3212 [a])-. Strict adherence to the joinder requirement 1is
required (see City of Rochester v Chiarella, 65 NY2d 92,101; Park
Ridge Hosp. v Richardson, 175 AD2d 631, 631), and summary judgment 1Is
improper where plaintiff was allowed to amend the complaint but
defendant had not yet served an answer to the amended complaint (see
Organek v Harris, 90 AD3d 1512, 1513-1514).

We disagree with the majority’s conclusion that the order’s
language denying the motion “in all other respects” could only have
referred to the dismissal of the strict products liability cause of
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action because all of H Leasing’s requests in the motion other than
that had been resolved by the remaining clauses in the pertinent
ordering paragraphs. H Leasing’s motion for summary judgment
requested not only dismissal of plaintiff’s causes of action, but also
any and all cross claims against it. The ordering paragraphs did not
specifically address the granting or denying of the cross claims
against H Leasing, and thus iIn our view the language “in all other
respects” related to the court’s determination as to the cross claims,
not as the majority concludes, the strict products liability cause of
action.

Finally, summary judgment is also improper on the strict products
liability cause of action because the court did not have a copy of all
of the pleadings as required (see CPLR 3212 [b]), in the absence of an
answer by H Leasing with respect to the strict products liability
cause of action, and that failure warrants denial of the motion
regardless of whether it has merit (see generally Osgood v KDM Dev.
Corp., 92 AD3d 1222, 1223-1224).

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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Appeal from an order of the Supreme Court, Erie County (James H.
Dillon, J.), entered December 12, 2013. The order, insofar as
appealed from, denied that part of the motion of defendant H Leasing
Company, LLC, for summary judgment dismissing plaintiff’s negligence
cause of action against it.

It 1s hereby ORDERED that the order so appealed from is affirmed
without costs.

Memorandum: Plaintiff commenced this action against various
defendants, seeking damages arising from the death of decedent during
a garbage truck accident. As relevant to this appeal, plaintiff
sought damages for negligence against defendant H Leasing Company, LLC
(H Leasing), which owned the truck and leased it to decedent’s
employer, which was H Leasing’s corporate sibling. H Leasing moved
for summary judgment dismissing the complaint and cross claims against
it and, after initially reserving decision on that part of the motion
with respect to the negligence cause of action, Supreme Court denied
that part of the motion. We affirm.

As a general matter, a finance lessor such as H Leasing that
never possesses a product due to its direct shipment to the lessee-and
thus has no ability to inspect the product for defects—may not be
liable In negligence for failure to inspect or warn of a dangerous
condition (see Pimm v Graybar Elec. Co., 27 AD2d 309, 311; see also
Gonzalez v Rutherford Corp., 881 F Supp 829, 847). Nevertheless, it
is well settled that a party seeking summary judgment bears “the
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initial burden “to make a prima facie showing of entitlement to
judgment as a matter of law by coming forward with competent proof
refuting the allegations of the complaint as amplified by the bill of
particulars” ” (Reisch v Amadori Constr. Co., 273 AD2d 855, 857; see
Winegrad v New York Univ. Med. Ctr., 64 Ny2d 851, 853). Here, in the
amended complaint as amplified by the bill of particulars, plaintiff
alleged that H Leasing, “by its agents, servants and/or employees,”
was negligent i1n, inter alia, failing to inspect the garbage truck for
any defects before leasing it; failing to place a warning or notice of
dangerous condition on the garbage truck; failing to inspect the
garbage truck to determine if all mechanical equipment and devices
were safe and functioning properly; and failing to iInspect the garbage
truck as to the proper method for using the cable winch (emphasis
added). Thus, to meet its initial burden on the motion, H Leasing was
required to refute, inter alia, the allegation that it was liable in
negligence for its agents” failure to inspect and warn. We conclude
that H Leasing did not meet that burden.

“ “When faced with a motion for summary judgment, a court’s task
IS issue finding rather than issue determination . . . and i1t must
view the evidence i1n the light most favorable to the party opposing
the motion, giving that party the benefit of every reasonable
inference and ascertaining whether there exists any triable issue of
fact” ” (Esposito v Wright, 28 AD3d 1142, 1143; see Sillman v
Twentieth Century-Fox Film Corp., 3 NY2d 395, 404, rearg denied 3 NYad
941). Here, the lease for the garbage truck, which was submitted in
support of H Leasing’s motion for summary judgment, stated in relevant
part that H Leasing appointed decedent’s employer as i1ts agent for
purposes of inspection and acceptance of the garbage truck from the
supplier. Moreover, a vice-president of H Leasing, who was decedent’s
employer, acknowledged at his deposition, that the lessees iInspected
the equipment upon delivery iIn their capacities as H Leasing’s agents
as “laid out 1In the lease agreement,” and that deposition testimony
was also submitted in support of H Leasing’s motion. Viewing those
submissions in the light most favorable to plaintiff and affording her
the benefit of every reasonable inference, we conclude that H
Leasing’s own submissions raise a triable issue of fact whether 1t was
liable in negligence for the failure of one of its agents, decedent’s
employer, to inspect and warn of a dangerous condition. Despite H
Leasing’®s contentions that the lessee i1s appointed the lessor’s agent
solely for purposes of inspecting and accepting delivery of equipment
in order to execute a Certificate of Acceptance and that nothing in
the lease or the record suggests that the garbage truck was inspected
or evaluated for design defects, we conclude that the language of the
lease presents issues of fact with respect to the nature and extent of
the principal-agent relationship regarding the duty to inspect and
warn. Thus, the court properly denied that part of H Leasing”s motion
for summary judgment dismissing the negligence cause of action (see
generally Zuckerman v City of New York, 49 NY2d 557, 562).

All concur except SwiITH, J.P., and LINDLEY, J., who dissent and
vote to reverse the order insofar as appealed from In accordance with
the following Memorandum: We respectfully dissent because we agree
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with defendant H Leasing Company, LLC (H Leasing) that Supreme Court
erred in denying that part of i1ts motion seeking summary judgment
dismissing the negligence cause of action and all related cross claims
against 1t. We would therefore reverse the order insofar as appealed
from. 1t is well settled that a defendant that has no ability to
inspect an item for defects may not be held liable for negligently
inspecting, or failing to inspect, the item (see Peris v Western
Regional Off-Track Betting Corp., 255 AD2d 899, 900; Gonzalez v
Rutherford Corp., 881 F Supp 829, 847; Bickram v Case I.H., 712 F Supp
18, 22-23). In support of its motion for summary judgment on this
issue, H Leasing submitted evidence establishing that another
defendant arranged to purchase the i1tem, a garbage truck, directly
from the manufacturer, and that H Leasing never possessed the vehicle.
“[W]e do not perceive how [H Leasing] could be held liable for the
breach of such a duty when, by the purchaser’s own specification, the
. . product was routed from a reputable manufacturer . . . directly
to the buyer so as to preclude the opportunity for any inspection. By
its selection of the [product, including specifying the manner of its
construction,] and by its request for direct shipment, the purchaser
took from [H Leasing] the power to make any choice in the item
furnished and waived any inspection by i1t. In these circumstances,
there could be no recovery against [H Leasing] for its failure to
inspect the” truck (Pimm v Graybar Elec. Co., 27 AD2d 309, 311; see
Peris, 255 AD2d at 900; Gonzalez, 881 F Supp at 847). Inasmuch as H
Leasing established as a matter of law that it had no duty or ability
to inspect the truck or warn of any defects in the truck because it
never had the ability to possess or inspect it, it may not be held
liable 1n negligence.

Contrary to the majority’s conclusion, the evidence submitted by
H Leasing was sufficient to eliminate all questions of fact (see
generally Alvarez v Prospect Hosp., 68 NY2d 320, 324). Unlike the
majority, we conclude that plaintiff failed to raise In the motion
court her present contention that the truck’s lessee was the agent of
H Leasing and thus that H Leasing may be held liable in negligence
because the contract provided for inspections by that lessee.
Consequently, that contention is not before us on appeal (see
Ciesinski v Town of Aurora, 202 AD2d 984, 985). Plaintiff’s
contention in this Court highlights the reason for the Ciesinski rule,
to wit, “[i]t is well settled that “[a]n appellate court should not,
and will not, consider different theories or new questions, if proof
might have been offered to refute or overcome them had those theories
or questions been presented in the court of first instance” ” (id.;
see Telaro v Telaro, 25 NY2d 433, 439, rearg denied 26 NY2d 751; Rew v
County of Niagara, 115 AD3d 1316, 1317; Ring v Jones, 13 AD3d 1078,
1079). Plaintiff contends for the first time on appeal that H Leasing
failed to eliminate a triable issue of fact whether it had the ability
to iInspect the truck, and thus may be held liable under a negligence
theory, because a boilerplate provision in the truck’s lease appoints
the lessee as the agent of H Leasing to inspect the subject truck, “to
the extent [that the truck] has not been previously iInspected pursuant
to the Existing Agreement.” By its terms, the lease upon which
plaintiff relies became effective In 2007. Evidence submitted in
support of H Leasing’s motion, however, established that the truck was
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purchased by invoice dated March 23, 2001, and delivery was confirmed
as of May 24, 2001. There is no evidence establishing whether a
similar provision may have existed when the truck was delivered.
Thus, due to plaintiff’s failure to raise her present contention in
the motion court, H Leasing was deprived of the ability to submit

“ “proof . . . to refute or overcome” ” that contention (Ciesinski,
202 AD2d at 985).

More importantly, due to the date on which the truck was
delivered and the date on which the lease became applicable, there is
no issue of fact that would preclude summary judgment. H Leasing
submitted evidence establishing that it had no ability to inspect the
truck at any time, and there i1s no lease, purchase order, or other
document indicating that it had designated any other corporate entity
as its agent for iInspection purposes at the time of the purchase.
Consequently, the issue of fact upon which the majority relies does
not exist.

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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Appeal from an amended order of the Supreme Court, Jefferson
County (James P. McClusky, J.), entered March 13, 2013. The amended
order, among other things, granted that part of the motion of
defendant seeking to dismiss plaintiff’s first cause of action for
specific performance.

It 1s hereby ORDERED that the amended order so appealed from is
unanimously affirmed without costs.

Opinion by WHALEN, J.:

In Rovello v Orofino Realty Co. (40 NY2d 633, 636), the Court of
Appeals held that summary dismissal 1s appropriate under CPLR 3211 (a)
(7) when the defendant’s evidentiary submissions “establish
conclusively that plaintiff has no cause of action.” We now consider
whether that holding remains viable in light of the Court’s recent
decision in Miglino v Bally Total Fitness of Greater N.Y., Inc. (20
NY3d 342).

The underlying facts are straightforward. In October 2006,
plaintiff contracted to purchase from defendant an affordable-housing
complex in the City of Watertown. Plaintiff was unable to secure
adequate funding by the initial closing date, and the parties agreed
to extend the closing date to December 31, 2007. On December 3, 2007,
plaintiff sent defendant an email explaining that it was “unable to

generate enough funds . . . to pay the . . . sales price in full” and
that, “[g]iven its nonprofit status, [it] has no . . . private source
of funding to cover any gap.” It is undisputed that the closing did

not occur as scheduled on December 31, 2007.
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Over one year later, in an April 2009 letter, defendant informed
plaintiff that, “because the closing . . . did not take place,
[defendant] considers the Purchase Agreement with [plaintiff]

terminated, and the . . . deposit forfeited.” The April 2009 letter

also advised plaintiff that defendant may “market the property to
other parties,” but that it would consider a “new” purchase offer from
plaintiff.

Approximately two years later, plaintiff finally secured adequate
funding to purchase the housing complex. Plaintiff wrote defendant in
September 2011 to inform it of this development; in that letter,
plaintiff indicated that “we need a signed purchase and sale
agreement.” Plaintiff thereafter submitted a new offer for the
complex in April 2012, but defendant rejected it in favor of a higher
offer.

Plaintiff subsequently commenced the instant action for, insofar
as relevant on appeal, specific performance of the October 2006
contract. In lieu of answering, defendant moved to dismiss for facial
insufficiency under CPLR 3211 (a) (7). In support of the motion,
defendant submitted several documents, including the original purchase
agreement, the closing-date extender, plaintiff’s December 3, 2007
email, defendant’s April 2009 letter, plaintiff’s September 2011
letter, and plaintiff’s subsequent purchase offer. These documents,
according to defendant, conclusively demonstrated that plaintiff had
no cause of action for specific performance.

In opposition, plaintiff argued that the evidence submitted by
defendant “clearly illustrates issues of fact regarding the causes of
action pled by [plaintiff] and does not establish the absence of any
valid cause of action by [plaintiff] or that no significant dispute
exists based on the evidence.” Like defendant, plaintiff also
submitted evidentiary materials to bolster its position.
Specifically, plaintiff offered a July 2012 letter from defendant and
a series of emails between plaintiff and defendant. Although the
letter proposed to settle the matter, it also reiterated that the
original October 2006 contract had been cancelled. The emails, for
their part, date only to mid-2011 and reflect the parties’ efforts to
work out a new deal after plaintiff finally obtained funding.

Supreme Court granted defendant’s motion iIn part and dismissed
the cause of action for specific performance, stating In a bench
decision that “[i1]t i1s clear that the parties acknowledge that the
purchase offer they were acting under was invalid. The exhibit[s] . .

indicated one side withdraws and the other side is acknowledging, .
. we withdraw, we need a new contract.” Plaintiff appeals, and we
conclude that the amended order should be affirmed.

The i1ssue for our determination is whether the court properly
considered the documentary evidence that defendant claims is
dispositive. Plaintiff concedes that, prior to the Court of Appeals”
ruling in Miglino, the answer to that question was yes. Plaintiff
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contends, however, that Miglino fundamentally changed the parameters
of CPLR 3211 (a) (7) and effectively barred the consideration of any
evidentiary submissions outside the four corners of the complaint. We
reject that contention.

A

CPLR 3211 (a) (7) authorizes the summary dismissal of a complaint
for failure to “state” a cause of action. Historically, “[a] motion
to dismiss for failure to state a cause of action . . . was|[] limited
to the face of the complaint” (Rovello, 40 NY2d at 638 [Wachtler, J.,
dissenting]), but the Legislature enlarged the scope of facial
sufficiency motions by enacting subdivision (c) of CPLR 3211, which
permits “trial court[s to] use affidavits In its consideration of a
pleading motion to dismiss” (id. at 635 [per curiam op]; see Nonnon v
City of New York, 9 NY3d 825, 827). The Court in Rovello held that
the plain text of CPLR 3211 (c) “leaves this question,” 1.e., the
admissibility of affidavits on a motion pursuant to CPLR 3211 (a) (7),
“free from doubt” (id. at 635). The First Department recently
explained that Rovello’s reference to “affidavits” is merely shorthand
for “evidentiary submissions” (see Basis Yield Alpha Fund [Master] v
Goldman Sachs Group, Inc., 115 AD3d 128, 134 n 4).

As noted in Rovello, however, CPLR 3211 does not specify “what
effect shall be given the contents of affidavits submitted on a motion
to dismiss when the motion has not been converted to a motion for
summary judgment” (id.). The Court noted that “[m]Jodern pleading
rules are “designed to focus attention on whether the pleader has a
cause of action rather than on whether he has properly stated one” ”
and held that evidentiary submissions may only be considered for a
“limited purpose” in assessing the facial sufficiency of a civil
complaint (id. at 636). This “limited purpose,” Rovello explained, is
two-fold. On the one hand, “affidavits submitted by the defendant [as
movant] will seldom if ever warrant the relief” sought under CPLR 3211
(a) (7) “unless too the affidavits establish conclusively that
plaintiff has no cause of action” (id. [emphasis added]). On the
other hand, the nonmoving party may “freely” submit evidentiary
materials “to preserve inartfully pleaded, but potentially
meritorious, claims” (id. at 635).

The “limited purpose” to be accorded evidentiary submissions on a
motion to dismiss has been consistently reiterated by the Court of
Appeals since Rovello (see e.g. Godfrey v Spano, 13 NY3d 358, 374;
Lawrence v Graubard Miller, 11 NY3d 588, 595). Indeed, in
Guggenheimer v Ginzburg (43 NY2d 268, 275), the Court of Appeals noted

that “dismissal should . . . eventuate” only when the defendant’s
evidentiary affidavits “show[] that a material fact as claimed by the
pleader to be one i1s not a fact at all and . . . that no significant

dispute exists regarding it” (see Wahl v Wahl, 122 AD2d 564, 564-565).

Plainly, a “limited” role for evidentiary submissions on CPLR
3211 (a) (7) motions is to be distinguished from a nonexistent role.
For example, as recently as 2012, the Court of Appeals summarily
dismissed a complaint under, inter alia, CPLR 3211 (a) (7) because its
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factual underpinnings were “belied” by the documentary evidence
submitted in connection with the motion (Simkin v Blank, 19 NY3d 46,
54).

B

In Miglino, which was decided after Supreme Court’s decision
herein, the plaintiff’s decedent suffered a heart attack while playing
racquetball at the defendant health club. The plaintiff alleged that,
inter alia, the health club’s employees had “negligently failed to use
an available [automatic defibrillator device], or failed to use it
within sufficient time, to save [the decedent’s] life” (20 NY3d at
345). The defendant moved to dismiss the complaint under CPLR 3211
(a) (7) and attached “affidavits . . . purporting to show that the
minimal steps adequate to fulfill a health club’s limited duty to a
patron apparently suffering a coronary incident—i.e., calling 911,
administering CPR and/or relying on medical professionals who are
voluntarily furnishing emergency care—were, in fact, undertaken” (id.
at 351). Supreme Court denied the motion, and the Second Department
agreed with Supreme Court, except to the extent that a part of the
motion was unopposed by the plaintiff (92 AD3d 148). The Court of
Appeals affirmed, and In doing so addressed the facial sufficiency of
the plaintiff’s theory of common law liability (id. at 350-351). In
that context, the Court cited Rovello for the proposition that “CPLR
3211 (@) (7) - . . Llimits [courts] to an examination of the pleadings
to determine whether they state a cause of action” (id. at 351).

Thus, the Court reasoned, “the case is not currently iIn a posture to
be resolved as a matter of law on the basis of the parties”
affidavits, and Miglino has at least pleaded a viable cause of action
at common law” (id.). It is this language, according to plaintiff,
that precludes any consideration of evidentiary submissions on a CPLR
3211 (a) (7) motion.

The First Department addressed this issue in Basis Yield,
holding, iIn effect, that Miglino had not altered the longstanding
practice by which dismissal might be obtained under CPLR 3211 (a) (7)
with sufficiently “conclusive” evidentiary submissions (see id. at
133-135; see also Loreley Fin. [Jersey] No. 3 Ltd. v Citigroup Global
Mkts. Inc., 119 AD3d 136, 139 n 2).

Although the Second Department has not considered the issue as
directly as the First Department did in Basis Yield, that Court has
also continued to evaluate, post-Miglino, whether a defendant’s
evidentiary submissions were sufficiently conclusive to warrant
summary dismissal under CPLR 3211 (a) (7) (see Rosin v Weinberg, 107
AD3d 682, 683-684; see also QK Healthcare, Inc. v InSource, Inc., 108
AD3d 56, 64-65; Nunez v Mohamed, 104 AD3d 921, 922).

C
The interpretation of Miglino is an issue of first Impression in

this Department, and we decline to give Miglino the expansive reading
urged by plaintiff. Instead, we agree with the Basis Yield majority



-5- 906
CA 14-00014

that Miglino did not, in effect, overrule Rovello.

Indeed, given its unqualified citation to Rovello, Miglino is
properly understood as a straightforward application of Rovello’s
longstanding framework. Miglino was “not currently in a posture to be
resolved as a matter of law on the basis of the parties” affidavits”
(20 NY3d at 351) because the evidentiary submissions were
insufficiently conclusive, not because they were categorically
inadmissible in the context of a CPLR 3211 (a) (7) motion. We
therefore conclude that the court properly considered defendant’s
evidentiary submissions in evaluating the motion to dismiss at bar.

The remaining gquestion is whether the evidentiary submissions in
this case were sufficiently “conclusive” to sustain the court’s
summary dismissal of plaintiff’s cause of action for specific
performance. Plaintiff argues that they were not; iIn its view, the
evidentiary submissions “might bring into question the facts as
alleged by [plaintiff], but said submissions fail to conclusively
demonstrate that the material facts as claimed in the complaint are
not facts at all and that no dispute exists as to those material
facts.” Specifically, plaintiff says that the evidentiary submissions
demonstrate that the parties ‘“had a continued course of dealing
leading up to the instant lawsuit,” and, thus, “directly contradict[]
the trial court’s assertion that [plaintiff] acknowledged that the
Agreement was invalid.”

Defendant disagrees. In its view, plaintiff “specifically
acknowledged that [i1t] could neither close the transaction by the date
set forth in the Agreement nor by the date set forth iIn the

Amendment.” “Furthermore,” defendant continues, plaintiff “repeatedly
acknowledged and admitted that the Agreement and Amendment were
invalid.” We agree with defendant and conclude that the first cause

of action was properly dismissed.

“The elements of a cause of action for specific performance of a
contract are that the plaintiff substantially performed its
contractual obligations and was willing and able to perform its
remaining obligations, that defendant was able to convey the property,
and that there was no adequate remedy at law” (EMF Gen. Contr. Corp. v
Bisbee, 6 AD3d 45, 51, v dismissed 3 NY3d 656, Iv denied 3 NY3d 607).
A plaintiff is not “able to perform i1ts remaining obligations” if it
cannot do so within the timeframes set forth in the contract. Thus,
“[b]efore specific performance of a contract for the sale of real
property may be granted, a plaintiff must demonstrate that he was
ready, willing, and able to perform on the original law day or, if
time is not of the essence, on a subsequent date fixed by the parties
or within a reasonable time thereafter” (Goller Place Corp. v Cacase,
251 AD2d 287, 287-288).

Here, the documentary evidence attached to defendant’s motion
flatly contradicts plaintiff’s allegation that it was ready, willing,
and able to close by the December 31, 2007 closing date or within a
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reasonable time thereafter. In the December 3, 2007 email, plaintiff
specifically informed defendant that i1t lacked sufficient funding to
close on the scheduled date. It is undisputed that the deal did not
close on the appointed day, and, in its April 2009 letter, defendant
terminated the contract “because the closing . . . did not take
place.” Furthermore, the April 2009 termination letter — which
plaintiff 1gnores In 1ts opposing papers and in i1ts appellate brief —
advised plaintiff that defendant might “market the property to other
parties,” but that it would consider a “new” purchase offer from
plaintiff. We note that plaintiff acknowledged the original
contract’s cancellation by submitting a new purchase offer for the
property in April 2012, and plaintiff explicitly admitted in September
2011 that “we need a signed purchase and sale agreement” in order to
move forward with the new offer.

The foregoing documentary evidence, the authenticity of which is
undisputed, conclusively establishes that plaintiff was unable to
close the deal on the closing date, and that the contract was
appropriately terminated as a result. Contrary to plaintiff’s
contention, the emails submitted in opposition to defendant’s motion
do not demonstrate a “continued course of dealings.” The emails
relate only to the parties” communications in 2011 — not 2007 or 2009
— and reflect the parties’ efforts to work out a new deal following
the cancellation of the 2007 agreement. Thus, as a matter of law,
plaintiff has no cause of action for specific performance (see id. at
288; cf. Zeld Assoc., Inc. v Marcario, 57 AD3d 660, 660; see generally
Huntington Min. Holdings v Cottontail Plaza, 60 NY2d 997, 998).

Finally, plaintiff’s contention regarding defendant’s alleged
failure to make time of the essence is unpreserved for our review (see
Deputy Sheriff’s Benevolent Assn. of Onondaga County v County of
Onondaga, 288 AD2d 953, 954). In any event, even assuming that
defendant was required to formally make time of the essence before it
was entitled to cancel the original contract, we conclude that
specific performance is unwarranted unless plaintiff was, in fact,
financially able to close the transaction on the closing date or
within a reasonable period of time thereafter (see Huntington Min.
Holdings, 60 NY2d at 998; 28 Props., Inc. v Akleh Realty Corp., 22
AD3d 432, 432, lv denied 6 NY3d 714). The documentary evidence
establishes that a successful closing was not within plaintiff’s reach
in December 2007 or at any reasonable point thereafter. Indeed,
“Ip]laintiff failed to demonstrate until [almost] four years
subsequent to the original closing date that it was financially able
to close” (28 Props., Inc., 22 AD3d at 432).

v

Accordingly, we conclude that the court properly granted that
part of defendant’s motion seeking dismissal of the first cause of
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action and that the amended order therefore should be affirmed.

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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CA 13-01039
PRESENT: CENTRA, J.P., CARNI, VALENTINO, AND WHALEN, JJ.

TAMAICA M. TAYLOR, PLAINTIFF-APPELLANT,
\ ORDER

MARCIA A. BIRDSONG, DEFENDANT-RESPONDENT .
(ACTION NO. 1.)

TAMAICA M. TAYLOR, PLAINTIFF-APPELLANT,
\
DAVID VANGALIO, DEFENDANT-RESPONDENT .

(ACTION NO. 2.)
(APPEAL NO. 1.)

FRANK S. FALZONE, BUFFALO (LOUIS ROSADO OF COUNSEL), FOR
PLAINTIFF-APPELLANT .

BURGIO KITA CURVIN & BANKER, BUFFALO (HILARY C. BANKER OF COUNSEL),
FOR DEFENDANT-RESPONDENT MARCIA A. BIRDSONG.

BARTH SULLIVAN BEHR, BUFFALO (ANDREW J. KOWALEWSKI OF COUNSEL), FOR
DEFENDANT-RESPONDENT DAVID VANGALIO.

Appeal from an order of the Supreme Court, Erie County (Kevin M.
Dillon, J.), entered May 1, 2013. The order, insofar as appealed
from, denied in part the motion of plaintiff for partial summary
judgment.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs for reasons stated at Supreme
Court.

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

929.1

CA 14-00646
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IN THE MATTER OF THE APPLICATION FOR DISCHARGE
OF KENNETH GROVES, CONSECUTIVE NO. 166237, FROM
CENTRAL NEW YORK PSYCHIATRIC CENTER PURSUANT TO
MENTAL HYGIENE LAW § 10.09, PETITIONER-RESPONDENT,

\ MEMORANDUM AND ORDER

STATE OF NEW YORK, NEW YORK STATE OFFICE OF
MENTAL HEALTH AND NEW YORK STATE DEPARTMENT OF
CORRECTIONS AND COMMUNITY SUPERVISION,
RESPONDENTS-APPELLANTS.

ERIC T. SCHNEIDERMAN, ATTORNEY GENERAL, ALBANY (KATHLEEN M. TREASURE
OF COUNSEL), FOR RESPONDENTS-APPELLANTS.

EMMETT J. CREAHAN, DIRECTOR, MENTAL HYGIENE LEGAL SERVICE, UTICA
(MICHAEL H. MCCORMICK OF COUNSEL), FOR PETITIONER-RESPONDENT .

Appeal from an order of the Supreme Court, Oneida County (Louis
P. Gigliotti, A.J.), entered March 28, 2014. The order determined
that petitioner is currently not a sex offender requiring civil
management pursuant to Mental Hygiene Law article 10 and directed the
discharge of petitioner from the custody of the Office of Mental
Health.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Respondents appeal from an order, entered after an
annual review hearing pursuant to Mental Hygiene Law 8 10.09 (d), that
determined that petitioner does not currently suffer from a mental
abnormality under Mental Hygiene Law 8 10.03 (i) and directed his
unconditional discharge from the custody of the Office of Mental
Health (see § 10.09 [h]). We affirm.

We agree with petitioner that on this record Supreme Court
properly determined that respondents failed to establish by clear and
convincing evidence that petitioner currently suffers from a “mental
abnormality” (see Mental Hygiene Law 8 10.09 [h]). Moreover, although
both experts diagnosed petitioner with antisocial personality
disorder, that diagnosis is insufficient, as a matter of law, to
support a “mental abnormality” finding (see Matter of State of New
York v Donald DD., 24 NY3d 174, 190). We reject respondents”
contention that the jury determination that petitioner suffered from a



-2- 929.1
CA 14-00646

“mental abnormality” in 2008 precludes any subsequent review of that
issue (see 8 10.07 [d]; see generally People ex rel. Leonard HH. v
Nixon, 148 AD2d 75, 79). The annual review proceeding conducted here
specifically requires that every person civilly committed under Mental
Hygiene Law article 10 “shall have an examination for evaluation of
his or her mental condition made at least once every year” (8 10.09
[b]). Indeed, as part of each annual review, a psychiatric examiner
IS required to report to the Commissioner of Mental Health whether
such person “is currently a dangerous sex offender requiring

confinement” (id. [emphasis added]).

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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CA 14-00299
PRESENT: CENTRA, J.P., CARNI, VALENTINO, AND WHALEN, JJ.

TAMAICA M. TAYLOR, PLAINTIFF-APPELLANT,
\ ORDER

MARCIA A. BIRDSONG, DEFENDANT-RESPONDENT .
(ACTION NO. 1.)

TAMAICA M. TAYLOR, PLAINTIFF-APPELLANT,
\
DAVID VANGALIO, DEFENDANT-RESPONDENT .

(ACTION NO. 2.)
(APPEAL NO. 2.)

FRANK S. FALZONE, BUFFALO (LOUIS ROSADO OF COUNSEL), FOR
PLAINTIFF-APPELLANT .

BURGIO KITA CURVIN & BANKER, BUFFALO (HILARY C. BANKER OF COUNSEL),
FOR DEFENDANT-RESPONDENT MARCIA A. BIRDSONG.

BARTH SULLIVAN BEHR, BUFFALO (ANDREW J. KOWALEWSKI OF COUNSEL), FOR
DEFENDANT-RESPONDENT DAVID VANGALIO.

Appeal from an order of the Supreme Court, Erie County (Kevin M.
Dillon, J.), entered May 1, 2013. The order denied the motion of
plaintiff for leave to renew her motion for partial summary judgment.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs for reasons stated in the decision
at Supreme Court.

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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LM BUSINESS ASSOCIATES, INC., NORTHEAST

STAFFING GROUP, INC., TRIPLE COUNTY AGENCY, INC.,
EXECUTIVE RESOURCES, INC., PRO TO CALL, INC.,

AND 1649 MONROE ASSOCIATES, LLC,
CLAIMANTS-RESPONDENTS,

\ MEMORANDUM AND ORDER

STATE OF NEW YORK, DEFENDANT-APPELLANT.
(CLAIM NO. 107559.)

ERIC T. SCHNEIDERMAN, ATTORNEY GENERAL, ALBANY (PAUL GROENWEGEN OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FINUCANE AND HARTZELL, LLP, PITTSFORD (LEO G. FINUCANE OF COUNSEL),
FOR CLAIMANTS-RESPONDENTS.

Appeal from a judgment of the Court of Claims (Nicholas V. Midey,
Jr., J.), entered August 12, 2013. The judgment, insofar as appealed
from, determined that defendant was liable to claimants for conversion
and negligent misrepresentation.

It is hereby ORDERED that the judgment insofar as appealed from
is unanimously reversed on the law without costs and the amended claim
is dismissed.

Memorandum: Defendant appeals from a judgment, entered following
a nonjury trial on the issue of liability, in which the Court of
Claims determined that defendant is liable to claimants for conversion
and negligent misrepresentation. 1In 2000 and 2001, the State
Insurance Fund, the State Police, and the Workers” Compensation Board
conducted an investigation into suspected fraudulent activities by a
group of affiliated businesses, including claimants, that were owned
and operated in the Village of Palmyra, Wayne County, by, inter alia,
nonparty Mark Boerman. As part of that investigation, a State Police
investigator sought a warrant to search claimants” offices and to
seize any relevant evidence found therein. Attached to the warrant
application was an appendix that, inter alia, set forth certain
general considerations for determining whether any particular computer
within the purview of the warrant would be “remove[d] from the
premises” for “process[ing] by a qualified computer specialist in a
laboratory setting,” or whether it would be analyzed on site without
the need for removal therefrom.
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County Court (Sirkin, J.) granted the application in full and
issued the warrant on April 4, 2001, and the warrant was executed the
next day. Insofar as relevant on appeal, a number of computers were
seized from claimants” premises. It is undisputed that those
computers were integral to the operation of claimants” businesses.
Over one year later, In September 2002, Boerman was indicted on 19
counts of offering a false instrument for filing in the first degree
(Penal Law 8§ 175.35) and 19 counts of workers” compensation fraud
(Workers” Compensation Law 8§ 114). Boerman thereafter pleaded guilty
in March 2003 to one count of offering a false instrument for filing
in the first degree iIn full satisfaction of the indictment, and he was
sentenced to probation. Claimants were never charged.

Following his sentencing, Boerman moved for an order in County
Court for the return of the seized computers. The motion was granted
in April 2003, and County Court directed that the computers be
returned to Boerman ‘““as soon as practicable.” The computers were
returned within several months. Notably, despite the allegation that
claimants” businesses failed iIn 2001 because they did not have their
necessary computers, neither Boerman nor claimants had previously
filed an application seeking the return of the seized computers.

Claimants thereafter commenced the Instant action seeking damages
for, inter alia, conversion of the seized computers, negligent
misrepresentation, and constitutional tort (see generally Brown v
State of New York, 89 Ny2d 172, 177-178). The cause of action for
negligent misrepresentation stemmed from statements allegedly made by
various State agents, at the time of the warrant’s execution and in
the days thereafter, in which they supposedly promised Boerman and his
attorney that the computers would be returned expeditiously as soon as
the necessary data was copied. Following a nonjury trial, the Court
of Claims rendered an interlocutory judgment in claimants” favor on
the i1ssue of liability with respect to the causes of action for
conversion and negligent misrepresentation, with damages to be
determined following a trial. The court did not reach the cause of
action for constitutional tort inasmuch as it held that claimants’
injuries were adequately compensated by imposing liability for
conversion and negligent misrepresentation. We now reverse the
judgment insofar as appealed from and dismiss the amended claim.

The court erred in granting judgment to claimants on the issue of
liability for conversion. An actionable “conversion takes place when
someone, intentionally and without authority, assumes or exercises
control over personal property belonging to someone else, interfering
with that person’s right of possession” (Colavito v New York Organ
Donor Network, Inc., 8 NY3d 43, 49-50 [emphasis added]; see State of
New York v Seventh Regiment Fund, 98 NY2d 249, 259). Here, a search
warrant specifically authorized law enforcement to “search for and
seize” six categories of items, including “[a]ll computers and
computer storage media and related peripherals, electronic or computer
data.” Claimants have never challenged the validity of the search
warrant. Moreover, the unchallenged warrant placed no time limit on
the retention of the items seized, and the authorization to “seize”
the computers was not terminated until County Court ordered the
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property returned following Boerman’s guilty plea. We therefore
conclude that defendant’s exercise of control over the computers did
not constitute conversion inasmuch as 1t had the proper authority to
exercise such control (see Matter of White v City of Mount Vernon, 221
AD2d 345, 346-347). We note that Della Pietra v State of New York
(125 AD2d 936, 937-938, affd 71 NY2d 792) is distinguishable from the
instant case because, in that case, the State seized and held the
claimant’s property pursuant to an invalid warrant.

We reject claimants® contention that the warrant authorized only
a “limited” detention of the computers until their contents could be
copied by law enforcement. No such language is found in the warrant
itself and, while the warrant incorporated the appendix, nothing in
the appendix states or even implies that any seized computer would be
returned expeditiously to 1ts owner or that any forensic analysis of
its contents would be conducted immediately following the execution of
the warrant (see generally People v Hanlon, 36 NY2d 549, 557-559). We
therefore further conclude that defendant cannot be held liable for
conversion for holding the computers beyond the authority granted by
the warrant.

We also reject claimants” alternative contention that,
irrespective of the terms of the warrant itself, “the initial valid
seizure of the computers turned into an unlawful conversion once the
purpose for which the equipment was seized came to an end.” It 1s
well established that property seized pursuant to a court order 1is
held “in the custody of the law, and [it] cannot be taken away until
that custody i1s ended by a conviction or acquittal, or by an order of
the magistrate permitting its surrender to the owner” (Simpson v St.
John, 93 NY 363, 366). In other words, ‘“property seized pursuant to a
search warrant remains in the control of the issuing judge” (Matter of
Moss v Spitzer, 19 AD3d 599, 600, lv denied 5 NY3d 714; see CPL 690.45
[8]; 690.50 [5]; 690.55 [1]). Therefore, even if the seized computers
were retained without any legitimate law enforcement purpose, “it was
beyond the power of [defendant] to take the property from the custody
of the law” and return it to claimants without proper judicial
authorization (Meegan v Tracy, 220 App Div 600, 602; see generally DXB
Video Tapes v Halay, 239 AD2d 205, 206). Claimants therefore may not
recover against defendant for conversion under the circumstances
presented here (see Simpson, 93 NY at 366; Siemiasz v Landau, 224 App
Div 284, 285).

The court also erred in granting judgment to claimants on the
issue of liability for negligent misrepresentation. The tort of
“negligent misrepresentation requires [a claimant] to demonstrate “(1)
the existence of a special or privity-like relationship Imposing a
duty on the defendant to impart correct information to the plaintiff;
(2) that the information was incorrect; and (3) reasonable reliance on
the information” »” (Mandarin Trading Ltd. v Wildenstein, 16 NY3d 173,
180). We agree with defendant that, as a matter of law, there can be
no “privity-like relationship” between an iInvestigator and the target
of his or her investigation (id.). Indeed, the relationship between
investigator and target is the opposite of a “special position of
confidence and trust” in which one party might justiftiably rely upon
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the “* “unique or specialized expertise’ ” of the other party (id.; see
Kimmell v Schaefer, 89 NY2d 257, 263). Thus, as defendant correctly
contends, the negligent misrepresentation claim fails as a matter of
law (see Breen v Law Off. of Bruce A. Barket, P.C., 52 AD3d 635, 636-
637; Automatic Findings v Miller, 232 AD2d 245, 246, lv denied 90 NY2d
804).

Finally, in light of its findings with respect to conversion and
negligent misrepresentation, the court did not reach the cause of
action for constitutional tort. “Upon our review of the record,
however, and in the interest of judicial economy” (Matter of
McCloskey, 307 AD2d 737, 738, Iv denied 100 NY2d 516; see generally
Scally v Regional Indus. Partnership, 9 AD3d 865, 868; Matter of Verna
HH., 302 AD2d 714, 715, lv dismissed 100 NY2d 535), we hold that this
particular cause of action fails as a matter of law. Even assuming,
arguendo, that the initial seizure or continued detention of
claimants” computers violated the Search and Seizure Clause of the
State Constitution (art I, 8 12), we conclude that “no . . . claim
[for constitutional tort] will lie where the claimant has an adequate
remedy in an alternate forum” (Shelton v New York State Liqg. Auth., 61
AD3d 1145, 1150, citing Martinez v City of Schenectady, 97 Ny2d 78,
83-84; see Kashelkar v State of New York, 30 AD3d 163, 164, appeal
dismissed 7 NY3d 843; Bullard v State of New York, 307 AD2d 676, 678).
Here, claimants could have raised their constitutional arguments in an
application to County Court seeking the return of their computers (see
DXB Video Tapes, 239 AD2d at 206) or, if such motion were denied, In a
CPLR article 78 proceeding seeking relief in the nature of mandamus or
prohibition (see Moss, 19 AD3d at 599-600).

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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\ MEMORANDUM AND ORDER

MITSUBISHI CATERPILLAR FORKLIFT AMERICA, INC.,
NUTTALL GEAR, LLC, NUTTALL GEAR CORPORATION,
DELROYD WORM GEAR, ALTRA HOLDINGS, INC., ALTRA
INDUSTRIAL MOTION, INC., BUFFALO LIFT TRUCKS, INC.,
MULLEN INDUSTRIAL HANDLING CORP.,
DEFENDANTS-RESPONDENTS,

ET AL., DEFENDANTS.

THE CAREY FIRM, LLC, GRAND ISLAND, MAXWELL MURPHY, LLC, BUFFALO (ALAN
D. VOOS OF COUNSEL), FOR PLAINTIFFS-APPELLANTS.

GIBSON, MCASKILL & CROSBY, LLP, BUFFALO (ROBERT E. SCOTT OF COUNSEL),
FOR DEFENDANTS-RESPONDENTS NUTTALL GEAR, LLC, NUTTALL GEAR
CORPORATION, DELROYD WORM GEAR, ALTRA HOLDINGS, INC., AND ALTRA
INDUSTRIAL MOTION, INC.

OSBORN, REED & BURKE, LLP, ROCHESTER (AIMEE LAFEVER KOCH OF COUNSEL),
FOR DEFENDANT-RESPONDENT BUFFALO LIFT TRUCKS, INC.

GOLDBERG SEGALLA LLP, BUFFALO (DENNIS P. GLASCOTT OF COUNSEL), FOR
DEFENDANT-RESPONDENT MULLEN INDUSTRIAL HANDLING CORP.

MAGAVERN MAGAVERN GRIMM LLP, NIAGARA FALLS (EDWARD P. PERLMAN OF
COUNSEL), AND WHYTE HIRSCHBOECK DUDEK S.C., MILWAUKEE, WISCONSIN, FOR
DEFENDANT-RESPONDENT MITSUBISHI CATERPILLAR FORKLIFT AMERICA, INC.

Appeal from an order of the Supreme Court, Niagara County (Ralph
A. Boniello, 111, J.), entered August 13, 2013. The order granted the
motions of defendants-respondents for summary judgment dismissing the
complaint.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by denying the motion of defendants
Nuttall Gear, LLC, Nuttall Gear Corporation, Delroyd Worm Gear, Altra
Holdings, Inc., and Altra Industrial Motion, Inc. and reinstating the
complaint against them, and as modified the order is affirmed without
costs.

Memorandum: Drew M. VeRost (plaintiff) and his wife commenced
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this action seeking damages for iInjuries he sustained while operating
a forklift at a manufacturing facility owned by defendant Nuttall
Gear, LLC (Nuttall Gear). Plaintiff had been assigned to work there
by SPS Temporaries, Inc. (SPS), a temporary employment agency, and the
accident occurred when plaintiff climbed out of the seat of the
forklift and attempted to engage a lever on the mast of the forklift.
While standing on the front of the forklift and reaching for the lever
with his hand, plaintiff inadvertently stepped on a gear shift near
the steering wheel. The activated gear shift caused the mast of the
forklift to move backward, pinning plaintiff between the mast and the
forklift’s metal roll cage and injuring him iIn the process.

The forklift In question was manufactured by defendant Mitsubishi
Caterpillar Forklift America, Inc. (MCFA), and sold new to Nuttall
Gear by defendants Buffalo Lift Trucks, Inc. (Buffalo Lift) and Mullen
Industrial Handling Corp. (Mullen). The forklift as manufactured was
equipped with a seat safety switch that would render the forklift
inoperable 1f the operator was not iIn the driver’s seat. At the time
of the accident, however, someone had intentionally disabled the
safety switch by installing a “jumper wire” under the seat of the
forklift. As a result, the forklift still had power when the operator
was not in the driver’s seat. Of the 10 forklifts owned by Nuttall
Gear, seven had “jumper wires” installed that disabled the safety
switches.

The complaint asserts causes of action against MCFA, Buffalo Lift
and Mullen sounding iIn strict products liability, alleging, inter
alia, that the forklift was defectively designed and that those
defendants failed to provide adequate “warnings for the safe
operation, maintenance repair and servicing of the forklift.” The
complaint also alleged that Nuttall Gear and i1ts related entities,
defendants Nuttall Gear Corporation, Delroyd Worm Gear, Altra
Holdings, Inc., and Altra Industrial Motion, Inc. (collectively,
Nuttall Gear defendants) were negligent in, among other things,
failing to maintain the forklift in a safe condition. Following
discovery, the strict products liability defendants (MCFA, Buffalo
Lift and Mullen) each moved for summary judgment dismissing the
complaint against them, contending that the forklift was safe when it
was manufactured and delivered to Nuttall Gear, and that i1t was
thereafter rendered unsafe by a third party who deactivated the safety
switch. The Nuttall Gear defendants also moved for summary judgment,
asserting that plaintiff was Nuttall Gear’s special employee and is
thus barred by Workers” Compensation Law § 11 from suing them.

Supreme Court granted the motions and dismissed the complaint in its
entirety, and this appeal ensued.

We conclude that the court properly granted the motions of the
products liability defendants. As the Court of Appeals has recently
made clear, “ “a manufacturer, who has designed and produced a safe
product, will not be liable for injuries resulting from substantial
alterations or modifications of the product by a third party which
render the product defective or otherwise unsafe” ” (Hoover v New
Holland N. Am., Inc., 23 NY3d 41, 54). Here, the products liability
defendants established as a matter of law that the forklift was not
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defectively designed by establishing that, when it was manufactured
and delivered to Nuttall Gear, it had a safety switch that would have
prevented plaintiff’s accident, and a third party thereafter made a
substantial modification to the forklift by disabling the safety
switch. The burden thus shifted to plaintiffs to raise an issue of
fact, and they failed to meet that burden (see generally Zuckerman v
City of New York, 49 NY2d 557, 562). Contrary to plaintiffs’
contention, the affidavit of their expert, a professional engineer,
does not raise a triable issue of fact.

We agree with plaintiffs, however, that the court erred iIn
granting the motion of the Nuttall Gear defendants for summary
judgment dismissing the complaint against them, and we therefore
modify the order accordingly. 1t is well settled that “a general
employee of one employer may also be in the special employ of another,
notwithstanding the general employer’s responsibility for payment of
wages and for maintaining workers” compensation and other employee
benefits” (Thompson v Grumman Aerospace Corp., 78 NY2d 553, 557). “A
special employee i1s described as one who is transferred for a limited
time of whatever duration to the service of another . . . General
employment is presumed to continue, but this presumption IS overcome
upon clear demonstration of surrender of control by the general
employer and assumption of control by the special employer” (id.; see
Abreu v Wel-Made Enters., Inc., 105 AD3d 878, 879). Although the
determination of special employment status is “usually a question of
fact,” such a determination “may be made as a matter of law where the
particular, undisputed critical facts compel that conclusion and
present no triable issue of fact” (Thompson, 78 NY2d at 557-558; see
Bounds v State of New York, 24 AD3d 1212, 1213-1214; Short v Durez
Div.-Hooker Chems. & Plastic Corp., 280 AD2d 972, 972).

Here, in support of their motion, the Nuttall Gear defendants
relied on an affidavit from an accountant who works in Nuttall Gear’s
human resources department. Although the accountant stated that
Nuttall Gear supervised plaintiff and controlled his work, she did not
identify any specific Nuttall Gear employees who did so, nor did she
state her basis of knowledge. In fact, there is no indication in the
record that the accountant ever witnessed plaintiff working or
observed anyone directing or supervising him, and 1t 1s well settled
that an affidavit is without evidentiary value if the affiant has no
personal knowledge of the facts asserted therein (see King’s Ct.
Rest., Inc. v Hurondel I, Inc., 87 AD3d 1361, 1363).

In any event, even assuming, arguendo, that the Nuttall Gear
defendants met their initial burden of establishing as a matter of law
that plaintiff was a special employee, we conclude that plaintiffs
raised an issue of fact by submitting an affidavit from SPS’s
president, who stated that SPS never relinquished control or
supervision of plaintiff to Nuttall Gear or anyone else. According to
SPS”s president, i1ts temporary employees are required to check In with
SPS at least one hour before showing up for work, and SPS retains the
exclusive authority to discipline those employees. Plaintiffs also
submitted the deposition testimony of two Nuttall Gear supervisors who
were working at the facility with plaintiff at the time of the
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accident, both of whom testified that they had no contact with
plaintiff. It appears from the record that the only person who had
contact with plaintiff at Nuttall Gear was Mark Moscato, who himself
was a general employee of SPS. The Nuttall Gear defendants have not
identified a single person, other than Moscato, who told plaintiff
what to do or how to do it.

The motion court’s reliance on Thompson (78 NY2d 553) was
misplaced. In Thompson, the plaintiff worked for the defendant for
approximately one year, and reported daily to one of defendant’s
supervisors, “who assigned, supervised, instructed, oversaw, monitored
and directed his work duties on a daily basis” (id. at 556). Here, in
contrast, plaintiff worked at Nuttall Gear for only 9.5 hours, and
there 1s no evidence that he had any contact with a Nuttall Gear
supervisor. The other cases cited by the motion court — Rucci v
Cooper Indus. (300 AD2d 1078) and Davis v Butler (262 AD2d 1039) — are
similarly distinguishable. For example, In Rucci, the record on
appeal shows that the plaintiff admitted that he reported daily to the
superintendent of defendant Lehigh Construction Group, Inc. (Lehigh)
and received his work assignments from the superintendent. The
plaintiff also admitted that Lehigh controlled his work. There are no
such admissions from plaintiff in this case. We thus conclude that an
issue of fact exists whether plaintiff was a special employee of
Nuttall Gear (see e.g. Lee v ServiceMaster Co., 37 AD3d 1163, 1164-
1165; Evans v P.C.I1. Paper Conversions, Inc., 32 AD3d 1310, 1310-1311;
Bounds, 24 AD3d at 1213-1214; cf. Majewicz v Malecki, 9 AD3d 860,
861).

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\ MEMORANDUM AND ORDER

HUDSON VIELE, JR., DEFENDANT-APPELLANT.

MICHAEL J. STACHOWSKI, P.C., BUFFALO (MICHAEL J. STACHOWSKI OF
COUNSEL), FOR DEFENDANT-APPELLANT.

FRANK A. SEDITA, 111, DISTRICT ATTORNEY, BUFFALO (MICHAEL J. HILLERY
OF COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Erie County Court (Kenneth F. Case,
J.), rendered December 16, 2013. The judgment convicted defendant,
upon his plea of guilty, of reckless endangerment in the second degree
and endangering the welfare of a child.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: Defendant appeals from a judgment convicting him
upon his plea of guilty of reckless endangerment in the second degree
(Penal Law 8 120.20) and endangering the welfare of a child (8 260.10
[1])-. Pursuant to the plea agreement, County Court indicated that it
was “inclined” to sentence defendant to a term of probation for each
count but, at sentencing, imposed a period of imprisonment instead.
Defendant contends that the court erred In Imposing an “enhanced
sentence” i1nasmuch as he abided by the conditions required for the
imposition of probation, which the parties and the court had agreed
upon at the time of the plea. Defendant also contends that, instead
of imposing an “enhanced sentence,” the court should have afforded him
an opportunity to withdraw his plea. “Even assuming, arguendo, that
the statement of the court that it was “inclined” to sentence
defendant to a period of probation [on each count] constituted a
commitment to such sentence, we conclude that defendant failed to
preserve his contention[s] [concerning the alleged enhanced sentence]
for our review because he neither objected to the alleged enhanced
sentence nor moved to withdraw his plea” (People v Webb, 299 AD2d 955,
955, lv denied 99 NY2d 565; see People v Parks, 309 AD2d 1172, 1173,
lv denied 1 NY3d 577). We decline to exercise our power to review
defendant”s contentions as a matter of discretion iIn the interest of
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justice (see CPL 470.15 [3] [cD)-

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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AMBER C. BLAIR AND MARK C. BLAIR,
PLAINTIFFS-APPELLANTS,

\ ORDER

ALLSTATE INDEMNITY COMPANY, DEFENDANT-RESPONDENT.
(APPEAL NO. 1.)

DEMARIE & SCHOENBORN, P.C., BUFFALO (JOSEPH DEMARIE OF COUNSEL), FOR
PLAINTIFFS-APPELLANTS.

GOLDBERG SEGALLA LLP, BUFFALO (BRIAN R. BIGGIE OF COUNSEL), FOR
DEFENDANT-RESPONDENT .

Appeal from an order of the Supreme Court, Chautauqua County
(Deborah A. Chimes, J.), entered September 26, 2013. The order
granted the motion of defendant for summary judgment and dismissed the
amended complaint.

It 1s hereby ORDERED that said appeal i1s unanimously dismissed
without costs (see Loafin” Tree Rest. v Pardi [appeal No. 1], 162 AD2d
985).

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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BRIAN GOLEBIESKI, PLAINTIFF-APPELLANT,
\ ORDER

CITY OF BUFFALO, DEFENDANT.

ESTATE OF DAVID G. JAY, ESQ., DECEASED,
RESPONDENT .

HOGAN WILLIG, PLLC, AMHERST (DIANE R. TIVERON OF COUNSEL), FOR
PLAINTIFF-APPELLANT.

ARTHUR J. RUMIZEN, WILLIAMSVILLE, FOR RESPONDENT .

Appeal from an order of the Supreme Court, Erie County (Kevin M.
Dillon, J.), entered December 3, 2012. The order, among other things,
determined that the Estate of David G. Jay, Esq. is entitled to
one-third of the counsel fees received by the law firm of HoganWillig
and/or Steven M. Cohen, Esq., in this action.

It is hereby ORDERED that said appeal is unanimously dismissed
without costs (see CPLR 5511; Field v New York City Tr. Auth., 4 AD3d
389).

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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AMBER C. BLAIR AND MARK C. BLAIR,
PLAINTIFFS-APPELLANTS,

\ MEMORANDUM AND ORDER

ALLSTATE INDEMNITY COMPANY, DEFENDANT-RESPONDENT.
(APPEAL NO. 2.)

DEMARIE & SCHOENBORN, P.C., BUFFALO (JOSEPH DEMARIE OF COUNSEL), FOR
PLAINTIFFS-APPELLANTS.

GOLDBERG SEGALLA LLP, BUFFALO (BRIAN R. BIGGIE OF COUNSEL), FOR
DEFENDANT-RESPONDENT .

Appeal from an order of the Supreme Court, Chautauqua County
(Deborah A. Chimes, J.), entered November 25, 2013. The order granted
plaintiffs” motion for leave to reargue and, upon reargument, adhered
to the original decision granting defendant”s motion for summary
Jjudgment.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: Plaintiffs appeal from an order granting their
motion for leave to reargue and, upon reargument, adhering to the
prior decision granting defendant’s motion for summary judgment
dismissing the amended complaint. Plaintiffs commenced this action
for breach of contract, alleging that defendant breached i1ts iInsurance
contract with plaintiffs by failing to provide coverage for water and
mold damage to the roof and interior of plaintiffs” home. Defendant
denied coverage on the ground, inter alia, that the water intrusion
was not a ““sudden and accidental” occurrence.

Generally, an insured seeking to recover for a loss under an
insurance policy has the burden of proving that a loss occurred and
also that the loss was a covered event within the terms of the policy
(see Park Country Club of Buffalo, Inc. v Tower Ins. Co. of N.Y., 68
AD3d 1772, 1773). An iInsurer moving for summary judgment, however,
has the initial burden of coming forward with admissible evidence
establishing that the loss was not a covered loss or that the loss was
excluded from coverage (see Catalanotto v Commercial Mut. Ins. Co.,
256 AD2d 883, 883-884; Gongolewski v Travelers Ins. Co., 252 AD2d 569,
569, Iv denied 92 NY2d 815). Contrary to plaintiffs”® contention,
defendant met its initial burden of establishing that the loss was not
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a covered “sudden and accidental” occurrence, and plaintiffs failed to
raise a triable issue of fact (see generally Zuckerman v City of New
York, 49 NY2d 557, 562). Thus, we conclude that, upon reargument, the
court properly adhered to its original determination.

We do not reach plaintiffs® further contention, raised for the
first time In their motion to reargue, that the water damage was the
result of a “collapse” caused by the weight of ice and snow. It is
well settled that a motion to reargue is not available to advance a
new theory of liability (see Sheldrake Riv. Realty, LLC v Village of
Mamaroneck, 106 AD3d 1075, 1076; DeSoignies v Cornasesk House Tenants’
Corp., 21 AD3d 715, 718), or to present arguments different from those
originally asserted (see William P. Pahl Equip. Corp. v Kassis, 182
AD2d 22, 27, lv dismissed in part and denied in part, 80 NY2d 1005,
rearg denied 81 NY2d 782; Foley v Roche, 68 AD2d 558, 567-568).

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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BAC HOME LOANS SERVICING LP, FORMERLY KNOWN AS
COUNTRYWIDE HOME LOANS SERVICING LP,
PLAINTIFF-APPELLANT,
Vv MEMORANDUM AND ORDER

JOHN FRANK AFFRONTI, DEFENDANT-RESPONDENT .

FRENKEL LAMBERT WEISS WEISMAN & GORDON, LLP, BAY SHORE (MICHELLE
MACCAGNANO OF COUNSEL), FOR PLAINTIFF-APPELLANT.

DONALD H. MICHALAK, FREDONIA, FOR DEFENDANT-RESPONDENT.

Appeal from an order of the Supreme Court, Chautauqua County
(Deborah A. Chimes, J.), entered May 22, 2013. The order, among other
things, vacated a judgment of foreclosure and sale and dismissed the
action.

It is hereby ORDERED that said appeal is unanimously dismissed
without costs.

Memorandum: In October 2005, defendant borrowed money from
plaintiff’s predecessor in interest and secured the loan with a
mortgage on residential property. In September 2009, plaintiff
commenced this action seeking foreclosure on the property. By order
granted iIn August 2010, Supreme Court appointed a referee and, iIn
October 2010, the court granted a judgment of foreclosure and sale.
In January 2013, plaintiff moved for ratification of the judgment of
foreclosure and sale and of the order appointing a referee, and
defendant opposed that motion. By order entered May 22, 2013 (May
order), the court vacated the judgment of foreclosure and sale, as
well as the order appointing the referee, and dismissed the action,
and plaintiff now appeals from that order. By order entered June 27,
2013 (June order), the court-apparently sua sponte, inasmuch as there
is no motion for renewal or reargument in the record-granted
plaintiff’s motion for ratification of the judgment of foreclosure and
sale, as well as the order appointing the referee. We conclude that
this appeal from the May order has been rendered moot by the court’s
issuance of the June order and therefore must be dismissed (see
Deering v State of New York, 111 AD3d 1368, 1368; Matter of Dye v
Bernier, 104 AD3d 1102, 1102). We also note that no aggrieved party
appealed from the June order (see CPLR 5511; Field v New York City Tr.
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Auth., 4 AD3d 389, 389).

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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DAVID D. DUELL, JR., DEFENDANT-APPELLANT.

DIMARTINO LAW OFFICE, OSWEGO (CARL L. SCHMIDT OF COUNSEL), FOR
DEFENDANT-APPELLANT .

DAVID D. DUELL, JR., DEFENDANT-APPELLANT PRO SE.

GREGORY S. OAKES, DISTRICT ATTORNEY, OSWEGO (AMY L. HALLENBECK OF
COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Oswego County Court (Walter W.
Hafner, Jr., J.), rendered October 18, 2012. The judgment convicted
defendant, upon a jury verdict, of sexual abuse in the first degree,
sexual abuse iIn the second degree (seven counts), criminal sexual act
in the first degree, course of sexual conduct against a child i1n the
first degree and endangering the welfare of a child (three counts).

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by reversing those parts convicting
defendant of sexual abuse In the fTirst degree and sexual abuse In the
second degree under the third and ninth counts of the indictment and
dismissing counts two, three and nine of the indictment and as
modified the judgment is affirmed.

Memorandum: On appeal from a judgment convicting him following a
jury trial of, inter alia, criminal sexual act in the first degree
(Penal Law § 130.50 [4])., course of sexual conduct against a child in
the first degree (8 130.75 [1] [b])., sexual abuse in the first degree
(8 130.65 [1]), and seven counts of sexual abuse in the second degree
(8 130.60 [2]), defendant contends in both the main brief and in the
pro se supplemental brief that the conviction is not supported by
legally sufficient evidence. Although defendant failed to preserve
his contention for our review iInasmuch as he failed to renew his
motion for a trial order of dismissal after presenting evidence (see
People v Hines, 97 NY2d 56, 61, rearg denied 97 NY2d 678), we note
that preservation is not required with respect to the sufficiency
challenge raised in the main brief. The gravamen of defendant’s
contention is that the evidence at trial is legally insufficient to
support the conviction because it varied from the limited theories of
sexual contact alleged in the indictment. “Where the charge against a
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defendant is limited either by a bill of particulars or the indictment
itself, the defendant has a “fundamental and nonwaivable” right to be
tried only on the crimes charged” (People v Hong Wu, 81 AD3d 849, 849,
Iv denied 17 NY3d 796; see generally People v Grega, 72 NY2d 489, 495-
496; People v Greaves, 1 AD3d 979, 980). We have thus held that,
where, as here, a defendant contends that he or she has been convicted
upon an uncharged theory of the crime, such a contention does not
require preservation (see People v Gunther, 67 AD3d 1477, 1478; see
also Greaves, 1 AD3d at 980). In any event, were preservation
required, we would nevertheless exercise our discretion to address
defendant”s contention as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a])-

A conviction is supported by legally sufficient evidence “when,
viewing the facts i1n [the] light most favorable to the People, “there
is a valid line of reasoning and permissible inferences from which a
rational jury could have found the elements of the crime proved beyond
a reasonable doubt” ” (People v Danielson, 9 NY3d 342, 349; see People
v Bleakley, 69 NY2d 490, 495). Here, because the People specifically
narrowed the type of sexual contact alleged in counts two, three and
nine of the indictment, County Court was “obliged to hold the
prosecution to this narrower theory alone” (People v Barnes, 50 NY2d
375, 379 n 3; see People v Smith, 161 AD2d 1160, 1161, Iv denied 76
NY2d 865). We agree with defendant that the People failed to present
evidence concerning the specific type of sexual contact alleged in
those counts of the iIndictment.

“Where there is a variance between the proof and the indictment,
and where the proof is directed exclusively to a new theory rather
than the theory charged in the indictment, the proof is deemed
insufficient to support the conviction” (Smith, 161 AD2d at 1161; see
e.g. Gunther, 67 AD3d at 1477-1478; People v Jones, 165 AD2d 103, 109-
110, Iv denied 77 NY2d 962). Counts two and three of the iIndictment
alleged hand-to-vagina contact, but the victim testified that the only
part of defendant’s body that came into contact with her vagina was
defendant’s penis. Indeed, when asked specifically 1t any other part
of defendant’s body came into contact with her vagina during the
incident encompassed by counts two and three, the victim responded,
“No.” Count nine of the indictment alleged penis-to-vagina contact,
but the victim testified that defendant touched her vagina with his
hand during that incident. Again, when asked specifically if any
other part of defendant’s body came into contact with her vagina
during the incident encompassed by count nine, the victim responded,
“No.” We thus conclude that the evidence is legally insufficient to
support the conviction with respect to counts two, three and nine and
that defendant was denied his fundamental and nonwaivable right to be
tried on only those crimes charged in the indictment. We therefore
modify the judgment accordingly.

Viewing the evidence in light of the elements of the remaining
crimes as charged to the jury (see Danielson, 9 NY3d at 349), we
further conclude that the verdict on the remaining counts is not
against the weight of the evidence (see generally Bleakley, 69 NY2d at
495).
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Defendant contends in his main brief that he was denied a fair
trial because certailn spectators were mouthing words and otherwise
gesturing to the victim while she was testifying. When the court
brought the spectators” conduct to defense counsel’s attention,
defense counsel asked that those spectators be removed from the
courtroom. The court denied that request but indicated that, if such
conduct continued, the offending spectators would be removed. “[T]he
decision to exclude a spectator from the courtroom rests in the
discretion of the trial court” (People v Stearns, 72 AD3d 1214, 1218,
Iv denied 15 NY3d 778; see generally People v Kin Kan, 78 NY2d 54, 57-
58, rearg denied 78 NY2d 1008). Ultimately, the question is whether
the spectator’s presence could “severely undermine[] the truth seeking
function of the court” (People v Ming Li, 91 NY2d 913, 917).

Defendant contends that the only evidence establishing the durational
element of the course of sexual conduct count was elicited during the
victim’s first day of testimony, when the alleged interference
occurred. While defendant’s contention is correct, there is nothing
to indicate that any actions by the spectators affected the victim’s
testimony. |Indeed, the victim denied seeing any of the spectators’
conduct, and there is nothing to establish that defendant was
otherwise prejudiced by that conduct. We thus conclude that the court
did not abuse its discretion in refusing to exclude the spectators
from the courtroom.

In his pro se supplemental brief, defendant further contends that
the court erred in failing, sua sponte, to order a mistrial as a
result of the spectators” conduct and that the court improperly
delegated its authority to control the courtroom to the prosecutor by
allowing the prosecutor to admonish those spectators. We reject those
contentions. “ ‘1t is well settled that the decision to declare a
mistrial rests within the sound discretion of the trial court, which
is In the best position to determine if this drastic remedy is truly
necessary to protect the defendant’s right to a fair trial” ” (People
v Lewis, 247 AD2d 866, 866, lv denied 93 NY2d 1021; see generally
People v Michael, 48 NY2d 1, 9). As noted above, there is nothing in
the record to indicate that defendant was prejudiced by the
spectators”’ conduct and, therefore, under these circumstances, we
cannot say that the court abused its discretion in refusing, sua
sponte, to order a mistrial. We further conclude that the court did
not improperly delegate its authority to control the courtroom to the
prosecutor. Indeed, the court, In recognition of i1ts duties under 22
NYCRR 100.1 and 100.3 (B) (2), sua sponte, raised the issue of
spectator interference. At that point, the prosecutor advised the
court that he would admonish the spectators. In permitting the
prosecutor to do so, the court did not improperly delegate a judicial
function (see e.g. People v Daughtry, 242 AD2d 731, 732, lv denied 91
NY2d 871; People v Gulledge, 187 AD2d 1029, 1029, Iv denied 81 NYy2d
886; cf. People v Bayes, 78 NY2d 546, 551).

Although defendant contends that certain questions posed to the
child sexual abuse accommodation syndrome expert were improper, he did
not object to that testimony at trial and thus did not preserve his
contention for our review (see People v Spicola, 16 NY3d 441, 465-466,
cert denied U , 132 S Ct 400; People v Justice, 99 AD3d 1213,
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1214-1215, 1v denied 20 NY3d 1012). In any event, we see no error 1in
the challenged portion of the testimony (see generally People v
Keindl, 68 NY2d 410, 422, rearg denied 69 NY2d 823). The expert never
opined that defendant committed the crimes; that the victim was, In
fact, sexually abused; or that the victim’s behavior was consistent
with such abuse (see People v Carroll, 95 Ny2d 375, 387; see also
Spicola, 16 NY3d at 465-466).

Defendant further contends that prosecutorial misconduct on
summation deprived him of a fair trial. With respect to those
instances of prosecutorial misconduct to which defendant objected, the
court sustained the objections and issued curative instructions to the

jury. Inasmuch as “[d]efendant did not request further curative
instructions or move for a mistrial with respect to those
objections[,] - - . the court “must be deemed to have corrected the

error[s] to the defendant’s satisfaction” ” (People v White, 291 AD2d
842, 842-843, lv denied 98 NY2d 656, quoting People v Williams, 46
NY2d 1070, 1071; see People v Robinson, 111 AD3d 1358, 1359, Iv
denied 22 NY3d 1141). Defendant failed to raise any objection at
trial to the remainder of the comments he challenges on appeal and,
therefore, defendant’s contention insofar as i1t concerns those
comments is not preserved for our review (see People v Ortiz-Castro,
12 AD3d 1071, 1071, lv denied 4 NY3d 766). In any event, we conclude
that those comments now challenged by defendant were a fair response
to defense counsel’s summation (see People v Cotto, 106 AD3d 1534,
1534; People v Williams, 98 AD3d 1279, 1280, lIv denied 20 NY3d 1066).

Contrary to defendant’s remaining contentions in the main brief
and 1n the pro se supplemental brief, we conclude that defendant
received meaningful representation (see generally People v Baldi, 54
NY2d 137, 147), and that the sentence is not unduly harsh or severe.

Entered: January 2, 2015 Frances E. Cafarell
Clerk of the Court
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COUNSEL), FOR RESPONDENT.

Appeal from a judgment of the Supreme Court, Monroe County
(Thomas E. Moran, J.), rendered January 7, 2013. The judgment
convicted defendant, upon a jury verdict, of burglary in the third
degree (two counts) and criminal possession of stolen property in the
fourth degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously modified as a matter of discretion in the interest of
justice by reducing the sentences imposed to concurrent indeterminate
terms of incarceration of 15 years to life and as modified the
judgment is affirmed.

Memorandum: Defendant appeals from a judgment convicting him
following a jury trial of criminal possession of stolen property in
the fourth degree (Penal Law 8 165.45 [1]) and two counts of burglary
in the third degree (8 140.20). One of the burglary counts arose from
an incident that occurred at Marketplace Mall when defendant entered
Macy’s Department Store and filled two garbage bags with clothes
before running out of the store without paying for the i1tems.

Although defendant jumped into a waiting vehicle that sped away, the
theft was captured on the store’s surveillance video, and store
security officers recognized defendant from prior shoplifting arrests.
Due to the prior thefts, defendant had been barred for life from
entering Macy’s and the mall i1tself.

Five days later, defendant entered the Gap store at Greece Ridge
Mall and filled a large black garbage bag with clothes. A store
security officer observed defendant on surveillance video. Upon
checking the video of the parking lot area, the security officer
determined that defendant had arrived at the mall in a gray Ford
Taurus with the license plate number ELT 1037. As defendant
approached the door without having paid for the i1tems, the security
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officer contacted a deputy sheriff who was on patrol outside the mall.
Minutes later, the deputy sheriff, who had been apprised of the make,
model and license plate number of the suspect’s vehicle, observed
defendant in the mall parking lot carrying a large black garbage bag
and walking toward a parked gray Ford Taurus with the license plate
number ELT 1037. The deputy sheriff approached defendant and, when he
asked what was 1In the bag, which appeared to be filled, defendant
responded, “Nothing.” The deputy sheriff then asked defendant where
he was going, whereupon defendant said “right here.” The deputy
sheriff ordered defendant to drop the bag, and defendant complied with