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Appeal from a judgment of the Niagara County Court (Richard C.
Kloch, Sr., A.J.), rendered January 10, 2014. The judgment revoked
defendant’s sentence of probation and imposed a sentence of
imprisonment.

It is hereby ORDERED that the judgment so appealed from is
unanimously modified as a matter of discretion in the interest of
justice by reducing the sentence imposed to a determinate term of two
years, and as modified the judgment is affirmed.

Memorandum: Defendant appeals from a judgment revoking the
sentence of probation imposed upon his conviction of assault iIn the
second degree (Penal Law 8§ 120.05 [2]) and sentencing him to a
determinate term of incarceration of four years, followed by a period
of three years of postrelease supervision. As the People correctly
concede, defendant’s waiver of the right to appeal at the plea
proceeding encompassed the original sentence of probation, but did not
encompass the sentence of incarceration imposed following his
violation of probation (see People v Johnson, 77 AD3d 1441, 1442, lv
denied 15 NY3d 953).

We agree with defendant that the sentence of incarceration is
unduly harsh and severe under the circumstances of this case, and we
therefore modify the sentence as a matter of discretion iIn the
interest of justice to a determinate term of imprisonment of two
years, followed by a period of three years of postrelease supervision
(see generally CPL 470.15 [6] [Db])-
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