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Appeal from an order of the Suprene Court, Herkinmer County (Erin
P. Gall, J.), entered June 2, 2015. The order granted the notion of
plaintiff for summary judgnment, denied the cross notion of defendant
for summary judgnment and di sm ssed the counterclains of defendant.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting judgnment in favor of
plaintiff Human Technol ogi es Corporation as foll ows:

It is ADJUDGED and DECLARED that the purchase orders,
dat ed Septenber 25, 2013, and the delivery rel eases, dated
Novenber 8, 2013, do not constitute an enforceabl e
agr eenent ,

and as nodified the order is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking a
declaration that certain purchase orders and delivery rel eases are not
governed by UCC article 2, and that they do not constitute an
enforceabl e agreenment. Plaintiff thereafter noved for, inter alia,
summary judgnent seeking the relief set forth in its conplaint and
di sm ssal of defendant’s counterclains. Suprene Court granted the
notion, concluding that the purchase orders and delivery rel eases are
not governed by UCC article 2, and that the purported agreenent is
void under the statute of frauds (see General Cbligations Law § 5-701
[a] [1]). W conclude that the court properly granted the notion but
erred in failing to declare the rights of the parties (see generally
H rsch v Lindor Realty Corp., 63 Ny2d 878, 881), and we therefore
nodi fy the order accordingly.
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Contrary to defendant’s contention, an enmail fromplaintiff’'s
busi ness devel oper does not satisfy the statute of frauds inasnuch as
the full intention of the parties cannot be ascertained fromthat
emai | without reference to parol evidence (see Cooley v Lobdell, 153
NY 596, 600; Dahan v Wiss, 120 AD3d 540, 542). Moreover, the emil
did not “confirmthe material elenments of [the] alleged agreenent”
(Josephberg v Crede Capital Goup, LLC, 140 AD3d 629, 629), but
instead confirmed “that the material terns of the agreenent were not
settled” (Dahan, 120 AD3d at 542). Contrary to defendant’s further
contention, “part performance is not applicable to actions governed by
section 5-701" (American Tower Asset Sub, LLC v Buffal o-Lake Erie
Wreless Sys. Co., LLC, 104 AD3d 1212, 1212; see Messner Vetere Berger
McNanee Schnetterer Euro RSCG v Aegis G oup, 93 Ny2d 229, 234 n 1).
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