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Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered Septenber 20, 2012. The judgnent convicted
def endant, upon his plea of guilty, of robbery in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menorandum  On appeal from a judgnment convicting himupon a plea
of guilty of robbery in the second degree (Penal Law § 160.10 [1]),
def endant contends that County Court failed to abide by the procedures
set forth in People v M ddl ebrooks (25 NY3d 516) and CPL 720.10 in
determ ning whether to grant himyout hful offender status. W reject
that contention. First, M ddl ebrooks addresses procedures for when a
def endant “has been convicted of an arned felony or an enunerated sex
of fense” (25 NY3d at 527). It is undisputed that robbery in the
second degree under Penal Law § 160.10 (1) is neither an arned fel ony
(see CPL 1.20 [41]; People v Thomas, 202 AD2d 525, 526, |v denied 83
NY2d 915; People v Wl ker, 189 AD2d 564, 564, |v denied 81 Ny2d 978)
nor an enunerated sex offense. Second, inasnuch as defendant was
otherwise an “eligible youth” (CPL 720.10 [2] [a] - [c]), the court
fulfilled its statutory duty by naking an on-the-record determ nation
denyi ng defendant’s request for youthful offender treatnent (see CPL
720.20 [1]; People v Rudol ph, 21 NY3d 497, 499).

The People correctly concede that the waiver of the right to
appeal is not valid “inasnuch as [defendant] pleaded guilty to the
sole count in the superior court information wi thout receiving a
sentencing commitment or any other consideration” (People v Ganza,
140 AD3d 1643, 1644, |v denied 28 NY3d 930; see People v Collins, 129
AD3d 1676, 1676, |v denied 26 Ny3d 1038). The waiver thus does not
precl ude defendant’s challenges to the severity of the sentence. W
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neverthel ess conclude that the sentence is not unduly harsh or severe.

Entered: February 3, 2017 Frances E. Cafarell
Clerk of the Court



