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\% MVEMORANDUM AND ORDER

TERRY L. HOLMES, DEFENDANT- APPELLANT.
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COUNSEL), FOR DEFENDANT- APPELLANT.

JOSEPH V. CARDONE, DI STRI CT ATTORNEY, ALBI ON ( KATHERI NE BOGAN OF
COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Ol eans County Court (Janes P.
Punch, J.), rendered Septenber 22, 2014. The judgnent convicted
def endant, upon his plea of guilty, of attenpted crimnal possession
of a controlled substance in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon his plea of guilty of attenpted crim nal possession of a
control |l ed substance in the third degree (Penal Law 88 110.00, 220.16
[1]). We agree with defendant that his waiver of the right to appea
is not valid inasnmuch as County Court conflated the right to appea
with those rights automatically forfeited by the guilty plea (see
Peopl e v Sanborn, 107 AD3d 1457, 1458). Thus, the record fails to
establish that “defendant understood that the right to appeal is
separate and distinct fromthose rights automatically forfeited upon a
plea of guilty” (People v Lopez, 6 NY3d 248, 256; see People v
Bradshaw, 18 NY3d 257, 264). To the extent that defendant’s
contention that he was denied effective assistance of counsel at
sentencing survives his guilty plea, we conclude that it |lacks nerit
(see People v Smith, 144 AD3d 1547, 1548). *“ ‘Defendant was sentenced
in accordance with the plea agreenent, and any all eged deficiencies in
def ense counsel’s representation at sentencing do not constitute
i neffective assistance’ ” (People v Gegg, 107 AD3d 1451, 1452; see
Smth, 144 AD3d at 1548; see generally People v Ford, 86 Ny2d 397,
404). W conclude that the sentence is not unduly harsh or severe,
even consi dering that defendant’s acconplice received a | esser
sentence (see People v Shaffner, 96 AD3d 1689, 1690). W note,
however, that the certificate of conviction should be anended because
it incorrectly reflects that defendant was sentenced as a second
fel ony of fender when he was actually sentenced as a second fel ony drug
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of fender (see People v Smal | wood, 145 AD3d 1447, __ ; People v Easley,
124 AD3d 1284, 1285, |v denied 25 Ny3d 1200).

Entered: February 3, 2017 Frances E. Cafarell
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