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Appeal from an order of the Suprene Court, Steuben County (Elna
A Bellini, J.), dated August 12, 2015. The order, anong ot her
things, denied in part defendant’s notion for sumrary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani mously affirmed w t hout costs.

Menorandum Virginia L. Caum Lake (plaintiff) allegedly
sust ai ned injuries when she was involved in a rear-end notor vehicle
accident. Followng the settlenent of their clains against the other
driver involved in the accident, plaintiffs commenced this action to
recover suppl enentary uninsured notorist benefits under a provision of
t he autonobile insurance policy issued to them by defendant. Insofar
as relevant to this appeal, defendant noved for summary judgnent
di sm ssing the conplaint on the grounds that plaintiff did not sustain
a serious injury, i.e., a pernmanent consequential limtation of use
and significant limtation of use, within the nmeani ng of |Insurance Law
§ 5102 (d), and that she did not sustain econom c |oss in excess of
basi ¢ econom c | oss. Suprene Court denied the notion to that extent.

We agree with plaintiff that the court properly denied the notion
with respect to the permanent consequential limtation of use and
significant limtation of use categories of serious injury. Defendant
failed to establish as a matter of law that plaintiff did not sustain
a qualifying injury as a result of the notor vehicle accident (see
Nyhlen v Gles, 138 AD3d 1428, 1429). Although defendant submtted an
i ndependent nedi cal exam nation (IME) report/affirmati on establishing
that plaintiff had preexisting degenerative changes to her cervica
spine and further establishing that all of plaintiff’s nmobility
l[imtations were attributable to such degenerative changes or to a
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subsequent notor vehicle accident, defendant al so submtted a second

| ME report/affirmation tending to establish that plaintiff had
sustained a qualifying injury as a result of the subject notor vehicle
accident. Moreover, defendant subnitted records and reports of
plaintiff’s treating physicians and chiropractors, and sone of those
docunents, which predate the subsequent accident, recite that
plaintiff’s cervical injuries were the result of the subject accident.
Sonme of those contenporaneous records and reports also set forth
gqualitative or quantative assessnents of plaintiff’s [imted range of
nmotion in her neck. Thus, defendant failed to elimnate all issues of
fact concerning whether plaintiff sustained a pernmanent consequentia
l[imtation of use or a significant Iimtation of use of her cervica
spine as a result of the subject accident (see id. at 1429-1430; Cark
v Aqui no, 113 AD3d 1076, 1077-1078). In any event, we concl ude that
plaintiff raised triable issues of fact concerning the nature, extent,
cause, and permanency of the alleged injuries to her neck (see Barron
v Northtown World Auto, 137 AD3d 1708, 1709; Parkhill v Ceary, 305
AD2d 1088, 1088-1089).

We further conclude that the court properly denied the notion
insofar as it sought dism ssal of plaintiff’s claimfor economc |oss
in excess of basic economc |oss (see Colvin v Slawoni ewski, 15 AD3d
900, 900; Mainella v Allstate Ins. Co., 269 AD2d 365, 366; Tortorello
v Landi, 136 AD2d 545, 545-546; cf. Hartman-Jweid v Overbaugh, 70 AD3d
1399, 1400-1401; see also Insurance Law 8 5104 [a]).

Entered: February 3, 2017 Frances E. Cafarel
Clerk of the Court



