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Appeal from a judgnment of the Oneida County Court (M chael L
Dwer, J.), rendered January 30, 2012. The judgnent convicted
def endant, upon a jury verdict, of rape in the first degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menorandum  On appeal froma judgnment convicting him upon a
jury verdict, of rape in the first degree (Penal Law 8 130.35 [1]),
def endant contends that the verdict is against the weight of the
evi dence on the issue of forcible conpulsion. Viewing the evidence in
light of the elenents of the crime as charged to the jury (see People
v Dani el son, 9 NY3d 342, 349), we conclude that the verdict is not
agai nst the wei ght of the evidence (see People v Black, 137 AD3d 1679,
1680, |Iv denied 27 Ny3d 1128; see generally People v Bl eakley, 69 Nyad
490, 495).

Def endant’ s contention that the People inproperly failed to seek
an advance ruling concerning the adm ssibility of evidence of
defendant’s involvenent in a drug transaction and threats to comit
suicide is not preserved for our review (see People v Thomas, 226 AD2d
1071, 1071-1072, |Iv denied 88 Ny2d 995; People v dark, 203 AD2d 935,
936, |v denied 83 Ny2d 965). Likew se, defendant’s challenge to the
adm ssibility of an unredacted vi deotape of his interviewwth the
police is not preserved for our review (see CPL 470.05 [2]). W
decline to exercise our power to review those contentions as a matter
of discretion in the interest of justice (see CPL 470.15 [6] [a]).

Def endant al so failed to preserve for our review his contention
that the verdict is inconsistent insofar as the jury found def endant
guilty of rape in the first degree but not guilty of unlaw ul
i nprisonnment in the second degree. Defendant failed to object to the
verdict before the jurors were discharged (see People v Alfaro, 66
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NYy2d 985, 987; People v Brooks, 139 AD3d 1391, 1392). In any event,
viewi ng the elenents of those two crines as charged to the jury

W thout regard to the accuracy of those instructions (see People v
DeLee, 24 NY3d 603, 608; People v Tucker, 55 Ny2d 1, 7-8, rearg denied
55 Ny2d 1039), we conclude that there is no inconsistency in the
verdi ct because an acquittal on the charge of unlawful inprisonnent in
the second degree is not “conclusive as to a necessary el enent” of
rape in the first degree (Tucker, 55 Ny2d at 7; see generally People v
Barfield, 138 AD2d 497, 497, |v denied 71 Ny2d 1023).

Def endant did not preserve for our review his contention that he
was deprived of a fair trial by prosecutorial m sconduct on summation
(see People v Synonds, 140 AD3d 1685, 1685, |v denied 28 Ny3d 937).
In any event, we conclude that the prosecutor’s remarks constituted
fair comment upon the evidence or fair response to the summati on of
def ense counsel (see People v Jackson, 141 AD3d 1095, 1096; see al so
People v Lyon, 77 AD3d 1338, 1339, |v denied 15 NY3d 954).

Finally, we reject defendant’s contention that he was denied

ef fecti ve assi stance of counsel. “There can be no denial of effective
assi stance of trial counsel arising fromcounsel’s failure to ‘nmake a
notion or argunent that has little or no chance of success’ ” (People

v Caban, 5 Ny3d 143, 152, quoting People v Stultz, 2 Ny3d 277, 287,
rearg denied 3 NY3d 702).
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