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Appeal from a judgment of the Steuben County Court (Joseph W
Latham J.), rendered July 31, 2013. The judgnent convicted
def endant, upon his plea of guilty, of burglary in the second degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menorandum I n appeal No. 1, defendant appeals from a judgnent
convicting him upon an Alford plea, of burglary in the second degree
(Penal Law 8§ 140.25 [2]). In appeal No. 2, he appeals froma judgnent
convicting him upon a plea of guilty, of tanpering with a witness in
the third degree (8 215.11 [2]).

We reject defendant’s contention in appeal No. 1 that his claim
of actual innocence may be reviewed on direct appeal follow ng his
Al ford plea. A claimof actual innocence “nust be based upon reliable
evi dence which was not presented at the [tinme of the plea]” (People v
Ham [ ton, 115 AD3d 12, 23), and thus nust be raised by a notion
pursuant to CPL article 440 (see generally id. at 26-27). Moreover, a
plea of guilty “ ‘should not be permtted to be used as a device for a
defendant to avoid a trial while maintaining a claimof factua
i nnocence’ ” (People v Conway, 118 AD3d 1290, 1290, quoting People v
Pl unkett, 19 NY3d 400, 406), and we conclude that the same is true of
an Alford plea (see generally Matter of Silnmon v Travis, 95 Ny2d 470,
475). Even assum ng, arguendo, that defendant’s contention survived
the plea, we conclude that defendant has “failed to denonstrate [his]
factual innocence” (People v Cal davado, 26 NY3d 1034, 1037; see People
v Larock, 139 AD3d 1241, 1244, |v denied 28 NY3d 932).

Def endant had over $15,000 in cash on his person when he was
arrested on the charges in appeal No. 1. He contends that this noney
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was unrelated to the charged crinmes, and that the People’ s refusal to
return it left himunable to retain counsel and denied himhis right
to counsel of his choice (see generally Luis v United States, __ US
., ., 136 S C 1083, 1089; United States v Gonzal ez-Lopez, 548 US
140, 144). Al though this contention survives defendant’s plea (see
People v Giffin, 20 NY3d 626, 630-632), we conclude that it is
enconpassed by the waiver of the right to appeal set forth in the
“settlenment agreenment” signed by defendant in connection with the
guilty plea. That agreenent provided that, for the purpose of

resol ving potential civil forfeiture clains available to the District
Attorney under CPLR article 13-A, the cash was subject to forfeiture
as the proceeds or instrunentality of a crine (see CPLR 1311 [1]; see
generally Mrgenthau v Citisource, Inc., 68 Ny2d 211, 217-218), and
def endant “wai ve[d] any right of appeal he may have regarding the
forfeiture of the property.” In any event, even assum ng that the

wai ver did not enconpass defendant’s contention that he was denied his
right to counsel of his choice as the result of the People’ s refusa
to return the cash, we conclude that his contention is unpreserved for
our review (see People v Kanp, 129 AD3d 1339, 1341, |v denied 26 NY3d
969; People v Sins, 105 AD3d 415, 416, |v denied 21 NY3d 1009; see
generally People v Tineo, 64 Ny2d 531, 535-536). Wil e defendant
repeat edly questi oned why the noney was not being returned to him he
never made the specific argunment that County Court should order it
returned to protect his right to counsel of his choice (see CPL 470.05
[2]), nor did he request a hearing to test the People’ s assertion that
the noney was related to the charged crimes (cf. Kaley v United

St at es, us : , 134 S C 1090, 1095).

Def endant further contends in appeal No. 1 that the court should
have directed that the grand jury m nutes be disclosed to him Even
assum ng, arguendo, that this contention survives his plea (cf. People
v Ippolito, 114 AD3d 703, 703), we conclude that he failed to show the
requi site “conpelling and particul arized need” for disclosure of the
mnutes to overcone the statutory presunption of grand jury secrecy
(Peopl e v Robi nson, 98 NY2d 755, 756; see People v Eun Sil Jang, 17
AD3d 693, 694; see generally CPL 190.25 [4] [a]). Hi s related
constitutional claimis unpreserved for our review (see People v Lane,
7 NY3d 888, 889), and it is without nmerit in any event (see generally
Robi nson, 98 Ny2d at 756-757). Defendant’s contention in appeal No. 1
that the People violated their Brady obligation is forfeited by his
guilty plea and is in any event without nerit (see People v Chinn, 104
AD3d 1167, 1168, |v denied 21 NYy3d 1014). Defendant has not
established that the People had access to his text nessages prior to
his plea or that those nessages are excul patory (see People v
Hotal ing, 135 AD3d 1171, 1173; see generally People v Santorelli, 95
NY2d 412, 421-422), and his “ *‘specul ation concerning the existence of
[al | egedly excul patory video evidence] is insufficient to establish a
. . . Brady violation " (People v Bryant, 298 AD2d 845, 846, |v
deni ed 99 NY2d 556; see People v Burton, 126 AD3d 1324, 1325-1326, |v
deni ed 25 NY3d 1199; People v Johnson, 60 AD3d 1496, 1497, |v denied
12 NY3d 926).

We further conclude in appeal No. 1 that the court properly
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refused to suppress evidence recovered from defendant’s vehicle

wi t hout conducting a hearing. It was apparent frominformation
avai l abl e to defendant at the tine of his request that the search of
his vehicle was based on the autonobil e exception to the warrant
requirenent, i.e., probable cause to believe that the vehicle
cont ai ned evi dence of the charged crinmes (see People v Jackson, 52
AD3d 1318, 1319, |lv denied 11 NY3d 737; People v Brown, 24 AD3d 884,
886, |v denied 6 NY3d 832; see generally People v Blasich, 73 Ny2d
673, 678-680). Inasnuch as defendant nmade no all egati ons questi oning
the applicability of that exception, he “did not raise any factua

i ssue warranting a hearing” (People v Thomason, 37 AD3d 304, 305; see
generally CPL 710.60 [3]; People v Mendoza, 82 Ny2d 415, 421-422).

Even assum ng, arguendo, that defendant’s request for disni ssa
of the indictnment in each appeal based on police m sconduct survives
his pleas and is preserved for our review (cf. People v Zer, 276 AD2d
259, 259, |v denied 96 Ny2d 837), we conclude that the record does not
establish any mi sconduct sufficiently egregious to warrant that relief
(see People v Peterkin, 12 AD3d 1026, 1027, |v denied 4 NY3d 766;
People v Ranta, 203 AD2d 307, 307, |v denied 83 Ny2d 970,
reconsi deration denied 85 Ny2d 979; cf. People v |Isaacson, 44 Nyad
511, 518-519, rearg denied 45 Ny2d 776).

Def endant’ s further contention in appeal No. 1 that the court
erred in accepting his Alford plea in the absence of “ ‘strong
evi dence of actual guilt’ ” in the record is not preserved for our
revi ew because he failed to nove to withdraw his plea or to vacate the
j udgnment of conviction (People v Elliott, 107 AD3d 1466, 1466, |v
deni ed 22 NY3d 996; see People v Heidgen, 22 NY3d 981, 981-982; see
al so People v Sherman, 8 AD3d 1026, 1026, |v denied 3 NY3d 681). 1In
any event, we conclude that the record contains the requisite evidence
of guilt to support the plea (see People v Richardson, 132 AD3d 1313,
1316, |v denied 26 NY3d 1149; Elliott, 107 AD3d at 1466; People v
Stewart, 307 AD2d 533, 534). Defendant’s remaining challenges to the
voluntariness of his plea in each appeal are |ikew se unpreserved for
our review (see generally People v Glbert, 111 AD3d 1437, 1437, lv
deni ed 22 NY3d 1138; Shernman, 8 AD3d at 1026), and we decline to
exerci se our power to review themas a matter of discretion in the
interest of justice (see CPL 470.15 [3] [c]).

Def endant further contends with respect to each appeal that he
was deni ed effective assistance of counsel because the attorney who
represented himat the tine of his pleas had previously represented
one of the victins of the incident underlying appeal No. 1, and thus
had a conflict of interest. Defendant was informed of that potentia
conflict, however, and agreed to waive it, “thereby waiving any claim
of possible prejudice resulting fromthe potential conflict” (People v
Little, 139 AD3d 1356, 1357, |v denied 28 NY3d 933; see generally
Peopl e v Roberts, 251 AD2d 431, 432, |v denied 92 Ny2d 882,
reconsi deration denied 92 Ny2d 904). W reject defendant’s additional
clainms of ineffective assistance of counsel, “inasnmuch as he received
‘an advant ageous pl ea [bargain] and nothing in the record casts doubt
on the apparent effectiveness of counsel’ ” (People v Hoyer, 119 AD3d
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1457, 1458, quoting People v Ford, 86 NY2d 397, 404).
We have revi ewed defendant’s remai ni ng contenti ons and concl ude

t hat none warrants reversal or nodification of the judgnent in either
appeal .

Ent er ed: March 31, 2017 Frances E. Caf ar el
Cerk of the Court



