SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

MATTER OF STEFAN D. BERG A SUSPENDED ATTORNEY, RESPONDENT.

GRI EVANCE COW TTEE OF THE FI FTH JUDI Cl AL DI STRI CT, PETI TI ONER. -
- Order of disbarment entered. Per Curiam Opinion: Respondent
was adnmitted to the practice of law by this Court on June 25,
1992, and fornerly maintained an office in Syracuse. By order
entered April 20, 2012, this Court suspended respondent fromthe
practice of law for a period of six nonths and until further
order of the Court for professional m sconduct including
representing differing interests in a crimnal matter and
communi cating with a party whom he knew was represented by
counsel in the matter (Matter of Berg, 96 AD3d 50). Respondent
remai ns suspended pursuant to that order.

In March 2013, the Gievance Commttee filed a petition
al l eging five charges of m sconduct agai nst respondent, including
negl ecting client matters, engaging in conduct involving
di shonesty and deceit, and violating this Court’s April 2012
order of suspension by holding hinself out as an attorney and
engaging in the practice of law. Respondent filed an answer
denying material allegations of the petition, and this Court
appointed a referee to conduct a hearing. Prior to the hearing,
however, the parties executed a stipulation resolving all factua
i ssues concerning the allegations of msconduct. The Referee
thereafter heard evidence in mtigation and filed a report
sust ai ning the charges, which the Gievance Commttee noves to
confirm In response to the notion, respondent submits matters
in mtigation, and he appeared before this Court and was heard in
mtigation.

Wth respect to charge one, respondent admts that, after he
was personally served with the order of suspension of this Court
in April 2012, he failed to notify certain clients and opposi ng
counsel that he had been suspended and took action on behal f of
clients whose matters were pending at the tinme he was suspended,
including mailing requests for discovery to opposing counsel,
finalizing the ternms of a settlenent, and receiving and
di sbursing funds belonging to a client. Respondent also admts
that, in Decenber 2012, he agreed to represent two individuals in
a real property tax matter in which he prepared and fil ed deeds
for certain real property located in Onondaga County. Respondent
adm ts that he subsequently sent to one of those individuals
correspondence identifying hinmself as an attorney and requesting
paynent for fees and costs in the total amount of $685.

Respondent further admits that, in January 2013, he contacted the
Depart ment of Assessnent for the City of Syracuse to inquire
about the status of the tax assessnent for the property and the
accuracy of one of the deeds he had prepared for the property.

Wth respect to charge two, respondent admits that, in
Cct ober 2011, he agreed to represent an individual who was
seeking to enforce a noney judgnment that she had obtai ned agai nst



her forner enployer. Respondent admts that, from Novenber 2011
t hrough April 2012, he failed to contact the client or to take
action to enforce the judgnment. Respondent further admts that,
al t hough he subsequently prepared information subpoenas directed
to the judgnment debtors, he did not seek to serve the subpoenas
until three days after entry of the aforenmentioned April 2012
order of suspension.

Charge three relates to the real property tax matter
referenced in charge one. Respondent admits that, in Decenber
2012, he failed to respond to several inquiries fromthe clients
about the status of the matter and subsequently sent to the
Departnment of Assessnment a |letter on which respondent had signed
the nane of one of the clients wthout perm ssion or authority to
do so.

Al t hough respondent submits in mtigation that the all eged
m sconduct occurred while he was suffering fromnmental health
i ssues, which caused himto act inpulsively and to disregard
pot enti al consequences of his actions, the Referee found that the
nmedi cal proof and respondent’s testinony at the hearing did not
support respondent’s position.

We confirmthe factual findings of the Referee and concl ude
t hat respondent has violated the foll ow ng Rul es of Professiona
Conduct (22 NYCRR 1200. 0):

rule 1.3 (a)—failing to act with reasonable diligence and
pronptness in representing a client;

rule 1.3 (b)—neglecting a legal matter entrusted to him

rule 1.4 (a) (4)—%ailing to conply in a pronpt manner with a
client’s reasonabl e requests for information;

rule 8.4 (c)—engaging in conduct involving di shonesty,
fraud, deceit, or m srepresentation;

rule 8.4 (d)—engaging in conduct that is prejudicial to the
adm ni stration of justice; and

rule 8.4 (h)—engagi ng in conduct that adversely reflects on
his fitness as a | awer.

We decline to confirm however, the Referee’ s advisory
determ nati ons sustaining charges four and five. In our view,
the disciplinary rule violations alleged in charge four are not
supported by the record and, with respect to charge five, this
Court has previously held that allegations that a respondent has
engaged in a course of conduct simlar to conduct for which he
has al ready been disciplined “are nore appropriately consi dered
as a potential aggravating factor . . . rather than as a separate
charge of m sconduct” (Matter of Onhl, 107 AD3d 106, 110; see
Matter of Horton, 115 AD3d 193, 196).

In determ ning an appropriate sanction, we have consi dered
t hat respondent has an extensive disciplinary history that
includes five letters of caution and a letter of adnonition
i ssued by the Gievance Conmttee and two orders of suspension
i mposed by this Court (Berg, 96 AD3d at 50; Matter of Berg, 68
AD3d 1822). W have further considered that respondent submts
matters in mtigation that are simlar to those he has previously
subnmitted to this Court in response to prior allegations of



m sconduct. Finally, we have considered that the m sconduct
herein involves a | engthy course of conduct in direct violation
of this Court’s April 2012 order of suspension. Accordingly,
based upon all the factors in this matter, we concl ude t hat
respondent shoul d be disbarred. PRESENT: PERADOITO J.P.,

LI NDLEY, CURRAN, AND SCUDDER, JJ. (Filed Mar. 31, 2017.)



