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Appeal froma judgnent of the Oneida County Court (M chael L.
Dwer, J.), rendered March 15, 2012. The judgnent convicted
def endant, upon a jury verdict, of murder in the second degree,
crimnal possession of a weapon in the second degree and crim na
possession of stolen property in the fourth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgment convicting himof, inter
alia, murder in the second degree (Penal Law 8 125.25 [1]), defendant
contends that trial counsel was ineffective in failing to proffer
evidence in support of the affirmative defense of extrene enotiona
di sturbance (see 8 125.25 [1] [a]). |In support of that contention,
defendant relies primarily upon gaps in the trial record, i.e., the
absence of testinony froma psychiatric expert for the defense and
defense counsel’s failure to introduce in evidence defendant’s
mlitary or nedical records. It is not apparent fromthe record,
however, whether defense counsel undertook an adequate investigation
into the affirmati ve defense of extrene enotional disturbance or
whet her the decision not to present the testinony of a psychiatric
expert or defendant’s mlitary or nedical records was part of a
reasonable trial strategy. |Inasmuch as defendant’s contention is
based upon nmatters outside the record, it is not properly before us on
his direct appeal and nust be pursued by way of a notion pursuant to
CPL article 440 (see People v Barbuto, 126 AD3d 1501, 1504, |v denied
25 NY3d 1159; People v Wllians, 124 AD3d 1285, 1286, |v denied 25
NY3d 1078).

We reject defendant’s further contention that the sentence is
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unduly harsh and severe.
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