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Appeal from an order of the Suprenme Court, N agara County (Frank
Caruso, J.), entered October 26, 2015. The order denied the notion of
defendant to vacate a default order and judgnent, determ ned that
plaintiff has established jurisdiction over defendant and directed
that plaintiff is allowed to enforce its judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, defendant’s notion is
granted, the order and judgnent dated Septenber 25, 2014 is vacated
and the anmended conplaint is dismssed in accordance with the
foll owi ng nmenorandum Plaintiff comenced this breach of contract
action seeking the remaining principal plus interest, attorney’s fees,
and costs of an unpaid hone equity line of credit that defendant
obtained on a hone |located in N agara Falls, New York. After
defendant failed to appear or answer in the action, a default order
and judgnent (default judgnment) was entered agai nst himin Septenber
2014. In August 2015, defendant noved to vacate the default judgnent
based, inter alia, upon a |l ack of personal jurisdiction (see CPLR 5015
[a] [4]). W conclude that Suprene Court erred in denying defendant’s
not i on.

CPLR 5015 (a) (4) provides that “[t]he court which rendered a
judgnment or order may relieve a party fromit upon such terns as may
be just, on notion of any interested person with such notice as the
court may direct, upon the ground of . . . lack of jurisdiction to
render the judgnment or order.” “Were, as here, a defendant noves to
vacate a judgnment entered upon his or her default in appearing or
answering the conplaint on the ground of |ack of personal
jurisdiction, the defendant is not required to denonstrate a
reasonabl e excuse for the default and a potentially meritorious
def ense” (Prudence v Wight, 94 AD3d 1073, 1073). Wile
“Io]Jrdinarily, the affidavit of a process server constitutes prinma
faci e evidence that the defendant was validly served . . . , a sworn
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deni al of service containing specific facts generally rebuts the
presunption of proper service established by the process server’s
affidavit” (Wachovia Bank, N A v Geenberg, 138 AD3d 984, 985).

In opposition to defendant’s notion, plaintiff submtted two
affidavits of service. The first affidavit indicated that, on March
24, 2014, plaintiff’'s process server served a copy of the sunmons and
anmended conpl ai nt on defendant by posting themon the front door of an
apartnment in Washington, D.C. (D.C. address), where plaintiff believed
t hat defendant was residing at the tinme (see CPLR 302 [4]; 308 [4];
313). The process server also mailed a copy of the sumons and
anended conpl aint to defendant at that sane address. Prior to posting
t hose docunents on the door of the D.C. address, the process server
made several attenpts at personal service upon defendant at the D. C
addr ess.

The second affidavit of service indicated that, on May 14, 2014,
plaintiff’s process server served another copy of the sunmons and
anmended conpl ai nt on defendant’s nother at her hone in Youngstown, New
York (mother’s address). The process server indicated that he |eft
process with a person of suitable age and discretion at defendant’s
“Last Known Address within the state” and mail ed the sumobns and
anended conplaint to that sane address.

Al t hough those two affidavits establish prima facie that
def endant was validly served, defendant submtted evidence that rebuts
the presunption and establishes as a matter of |aw that he was
i nproperly served, which obviates the need for a traverse hearing (see
general |y Wachovia Bank, N A, 138 AD3d at 985). Nanely, defendant
presented evidence establishing that he was residing in Virginia at
the time the sumons and anended conplaint were served at the D.C
address and at the nother’s address. Plaintiff failed to submt any
evi dence denonstrating otherw se. Thus, we conclude that, inasnmuch as
plaintiff failed to serve defendant at his actual address, as is
requi red by both CPLR 308 (2) and (4), the court | acked persona
jurisdiction over defendant (see Feinstein v Bergner, 48 Ny2d 234,
240-241; Wells Fargo Bank, N. A v Jones, 139 AD3d 520, 523; d scanp v
Fasci ano, 118 AD3d 1472, 1472-1473).

We reject plaintiff’s contention that defendant received actua
notice of the action and thus was properly served. It is well settled
that “notice received by neans ot her than those authorized by statute
cannot serve to bring a defendant within the jurisdiction of the
court” (Feinstein, 48 NY2d at 241; see Matter of Country Side Sand &
Gravel Inc. v Town of Ponfret Zoning Bd. of Appeals, 57 AD3d 1501,
1502- 1503) .

We therefore reverse the order and grant defendant’s notion to
vacate the default judgnment. Because the court never acquired
personal jurisdiction over defendant, we disn ss the amended conpl ai nt
(see Enpire of Am Realty Credit Corp. v Smith, 227 AD2d 931, 932),
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wi t hout prejudice.

Entered: Septenber 29, 2017 Mark W Bennett
Clerk of the Court



