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Appeal from a judgnment of the Monroe County Court (Janes J.
Pi anpi ano, J.), rendered June 27, 2013. The judgnent convicted
def endant, upon a jury verdict, of manslaughter in the first degree
and crimnal possession of a weapon in the second degr ee.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirnmed.

Menmor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of manslaughter in the first degree (Penal Law
§ 125.20 [1]) and crim nal possession of a weapon in the second degree
(8 265.03 [3]). He contends that the evidence is not legally
sufficient to support his conviction of crimnal possession of a
weapon in the second degree as an accessory because the People did not
establish that he possessed the requisite nmental state (see 8§ 20.00).
That contention is not preserved for our review inasnuch as def endant
failed to nove for a trial order of dismssal on that ground (see
People v Gray, 86 Ny2d 10, 19 [1995]; People v Leta, 151 AD3d 1761
1762 [4th Dept 2017]). 1In any event, we conclude that defendant’s
contention is without nmerit (see People v Johnson, 94 AD3d 1408, 1409
[4th Dept 2012], Iv denied 19 Ny3d 998 [2012]). View ng the evidence
inlight of the elenments of the crinme of crimnal possession of a
weapon in the second degree as charged to the jury (see People v
Dani el son, 9 NY3d 342, 349 [2007]), we |ikew se conclude that the
verdict is not against the weight of the evidence with respect to that
crime (see generally People v Bl eakley, 69 Ny2d 490, 495 [1987]).

Contrary to defendant’s contention, County Court properly granted
the People’'s request to charge the jury on mansl aughter in the first
degree as a | esser included offense of nmurder in the second degree
(Penal Law 8 125.25 [1]). There is “ ‘a reasonable view of the
evi dence to support a finding that . . . defendant conmtted the
| esser offense but not the greater’ ” (People v Ingram 140 AD3d 1777,
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1778 [4th Dept 2016], quoting People v Van Norstrand, 85 Ny2d 131, 135
[ 1995]), i.e., that he intended to cause serious physical injury to
the victimrather than to kill him (see People v Atkinson, 21 AD3d

145, 147, 154 [2d Dept 2005], nod on other grounds 7 NY3d 765 [2006];
People v Straker, 301 AD2d 667, 668 [2nd Dept 2003], |v denied 100
NY2d 587 [2003]; People v Stevens, 186 AD2d 832, 832-833 [2nd Dept
1992], Iv denied 81 NY2d 766 [1992]). W reject defendant’s further
contention that the evidence is not legally sufficient to support his
convi ction of manslaughter as an accessory. There is a valid |ine of
reasoni ng and perm ssible inferences that could | ead a rational person
to concl ude that defendant and the codefendant shared a conmunity of
pur pose to cause serious physical injury to the victim (see Daniel son,
9 NY3d at 349). Specifically, the People presented evidence at tria

t hat def endant acconpani ed the codefendant to the apartnment where the
shooti ng occurred, engaged in a physical altercation with the victim
and another man prior to the shooting, observed the codefendant with a
gun, and ultimately left the residence, fleeing wth the codefendant
after the codefendant shot the victim 1In light of that evidence, we
conclude that the verdict is not against the weight of the evidence
with respect to the mansl aughter conviction (see generally Bl eakl ey,
69 Ny2d at 495).

Contrary to defendant’s further contention, the court did not
abuse its discretion by adjourning the matter for the evening prior to
the prosecutor’s sumation (see People v WIlians, 148 AD3d 620, 620
[ 1st Dept 2017]).

Def endant’ s contention that the court assuned the role or
appearance of a prosecutor is not preserved for our review inasnmuch
as, at the conclusion of the court’s questioning of a prosecution
W t ness, defense counsel nmade only a general objection (see People v
Dien, 77 NY2d 885, 886 [1991]; People v Ross, 39 AD3d 1243, 1244 [4th
Dept 2007], |Iv denied 9 NY3d 850 [2007]; see also People v Pollard, 70
AD3d 1403, 1405 [4th Dept 2010], |v denied 14 NY3d 891 [2010]). W
decline to exercise our power to review that contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

The sentence is not unduly harsh or severe. W have revi ewed
def endant’ s remai ni ng contentions and conclude that they are w thout
nerit.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



