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Appeal from a judgnment of the Suprenme Court, Erie County (Penny
M Wl fgang, J.), rendered Novenber 15, 2016. The judgnent convicted
def endant, upon his plea of guilty, of attenpted crimnal possession
of a controlled substance in the fourth degree.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously nodified on the |aw by vacating the sentence and as
nodi fied the judgnent is affirmed, and the matter is remtted to
Suprenme Court, Erie County, for further proceedings in accordance with
the foll owi ng nenorandum Defendant appeals from a judgnent
convicting himupon his plea of guilty of attenpted crim nal
possession of a controlled substance (CPCS) in the fourth degree
(Penal Law 88 110.00, 220.09 [1]). As the People correctly concede,
defendant’ s plea was i nduced by a prom se that Suprene Court was
unable to fulfill.

The record establishes that, pursuant to the terns of the
negoti ated plea agreenent, the court agreed to sentence defendant to a
definite termof one year to run concurrently with a sentence that
def endant was already serving on a prior conviction and prom sed
def endant that, as part of the agreed-upon sentence, he would receive
credit for time served. The promse with respect to jail tinme credit,
however, could not be fulfilled. Penal Law § 70.30 (3) provides that
“[t]he termof a definite sentence . . . inposed on a person shall be
credited with and di m nished by the anount of tine the person spent in
custody prior to the comencenent of such sentence as a result of the

charge that culmnated in the sentence.” Such credit, however, “shal
not include any tine that is credited against the term. . . of any
previously inposed sentence . . . to which the person is subject”

(id.). Thus, “a person is prohibited ‘fromreceiving jail time credit
agai nst a subsequent sentence when such credit has already been
applied to tinme served on a previous sentence’ ” (Matter of G ahamyv
Wal sh, 108 AD3d 1230, 1230 [4th Dept 2013]; see Matter of Bl ake v
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Denni son, 57 AD3d 1137, 1138 [3d Dept 2008], |v denied 12 NY3d 710
[2009]). The correctional facility to which defendant was conm tted
therefore properly determ ned that defendant was prohibited from
receiving jail time credit against his sentence on the conviction of
attenpted CPCS in the fourth degree for the tine that he had served
bet ween sentencing on the prior conviction and the subsequent
sentenci ng proceedi ng (see Gaham 108 AD3d at 1230-1231; WMatter of
Villanueva v Goord, 29 AD3d 1097, 1098 [3d Dept 2006]).

It is well established that “ ‘[a] guilty plea induced by an
unfulfilled prom se either nust be vacated or the prom se honored ”
(People v Collier, 22 NY3d 429, 433 [2013], cert denied us
134 S &t 2730 [2014]). *“ ‘The choice rests in the discretion of the
sentencing court’ and ‘there is no indicated preference for one course
over the other’ ” (id.). \Were, as here, “the originally prom sed

sentence cannot be inposed in strict conpliance with the plea
agreenent, the sentencing court may inpose another | awful sentence
that conports with the defendant’s |legitimate expectations” (id. at
434). W therefore nodify the judgnent by vacating the sentence, and
we remt the matter to Suprene Court to inpose a sentence that
conports with defendant’s legitinmte expectations of the negoti ated
pl ea agreenent or to afford defendant an opportunity to withdraw his
pl ea.

Ent er ed: Novenber 9, 2017 Mark W Bennett
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