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Appeal and cross appeals froman order of the Supreme Court, Erie
County (Janmes H. Dillon, J.), entered April 11, 2017. The order,
anong ot her things, granted the notions of defendants Jonathan T.

Ni ckerson and Brian H Fol ey seeking sunmary judgnment di sm ssing the
conpl ai nt agai nst them

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |law by granting that part of plaintiff’s
cross notion on the issue of defendant Mary Beth Li pone’s negligence
with respect to the chain-reaction accident and granting the cross
noti on of defendant Mary Beth Liponme in part and di sm ssing the
conpl ai nt against her insofar as it relates to the accident between
defendant Mary A Hourt and plaintiff, and as nodified the order is
affirmed wi t hout costs.

Menmorandum  Plaintiff comrenced this action seeking damages for
injuries he sustai ned when the vehicle he was operating was invol ved
in a chain-reaction notor vehicle accident, follow ng which he was
struck by a vehicle while on foot. Al of the parties were driving on
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Sout h Cayuga Road in Amherst, New York, and plaintiff and defendants
Jonat han T. Nickerson and Brian H Foley were stopped in the

nort hbound | ane at the intersection with Coventry Road. Plaintiff was
waiting for an opening in traffic in the opposite direction so he
could make a left turn onto Coventry Road. Soon thereafter, a vehicle
driven by defendant Mary Beth Lipone rear-ended Foley's vehicle, which
caused a chain-reaction collision with Nickerson’s vehicle and then
plaintiff’s vehicle. Plaintiff turned his vehicle onto Coventry Road
and parked and Ni ckerson, Foley, and Lipone pulled off to the side on
Sout h Cayuga Road. Plaintiff called his father and told himthat he
had been in an accident and that he was going to check on the other
drivers and exchange insurance infornmation. He exited his vehicle and
began wal ki ng back toward the other drivers on South Cayuga Road when
he was struck by a vehicle driven by defendant Mary A Hourt.

Plaintiff has no menory of the accidents. Defendants each

noved/ cross-nmoved for summary judgment di smissing the conplaint

agai nst them and plaintiff cross-noved for partial sumrmary judgnent
on the issue of negligence and, in the alternative, to conpel

di scovery. Suprenme Court granted the notions of Nickerson and Fol ey,
deni ed the notion and cross notion of the remai ning def endants, and
granted that part of plaintiff’s cross notion seeking to conpe

di scovery except with respect to N ckerson and Foley. Plaintiff
appeal s, and Hourt and Li pone cross-appeal.

Contrary to plaintiff’s contention on appeal, the court properly
granted the notions of Nickerson and Foley. “[I]n nultiple-car,
chai n-reaction accidents the courts have recogni zed that the operator
of a vehicle which has cone to a conplete stop and is propelled into
the vehicle in front of it as a result of being struck frombehind is
not negligent inasnuch as the operator’s actions cannot be said to be
the proxi mate cause of the injuries resulting fromthe collision”
(Mohamed v Town of N skayuna, 267 AD2d 909, 910 [3d Dept 1999]).
Here, both N ckerson and Fol ey established their entitlenent to
sumary judgnent inasnuch as they both cane to a conplete stop before
Li pone’ s vehicle rear-ended Fol ey’s vehicle, which was then propelled
into Nickerson’s vehicle, and, in opposition, plaintiff failed to
raise a triable issue of fact (see Zielinski v Van Pelt [appeal No.
2], 9 AD3d 874, 875-876 [4th Dept 2004]; Piazza v D Anna, 6 AD3d 1161,
1162 [4th Dept 2004]).

W agree with plaintiff, however, that he is entitled to partia
sumary judgnent on negligence to the extent that Lipone’s vehicle
rear-ended Foley’s vehicle, thereby starting the chai n-reaction
accident. We therefore nodify the order accordingly. * *[T]he
rearnost driver in a chain-reaction collision bears a presunption of
responsibility’ ” (Ferguson v Honda Lease Trust, 34 AD3d 356, 357 [1st
Dept 2006]), and “[i]t is well established that a rear-end collision
with a stopped or stopping vehicle creates a prim facie case of
negligence with respect to the operator of the noving vehicle, and
i nposes a duty on the operator of the noving vehicle to cone forward
wi th an adequate, [nonnegligent] explanation for the accident” (Barron
v Northtown World Auto, 137 AD3d 1708, 1709 [4th Dept 2016] [internal
guotation marks omtted]). Here, plaintiff met his initial burden of
denonstrating that Lipone was negligent in rear-ending Foley's
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vehi cl e, which undi sputedly caused the chain-reaction accident.
Li pore has not provided any nonnegligent explanation for the collision
and, indeed, it appears fromthe record that Lipone essentially
admtted that she was at fault for rear-ending Foley s vehicle.

Wth respect to Lipone’s cross appeal, we agree with plaintiff
that the court properly denied Lipone’s cross notion to the extent it
relates to the chain-reaction accident inasmuch as there are triable
i ssues of fact whether at |east sonme of plaintiff’s alleged injuries
were caused by that accident (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562 [1980]). W agree with Li pone, however, that
she is entitled to partial summary judgment dism ssing the conplaint
agai nst her insofar as it relates to the accident between plaintiff
and Hourt, and we therefore further nodify the order accordingly.

Li pone’ s negligence in the chain-reaction accident “did nothing nore
than to furnish the condition or give rise to the occasion by which
[plaintiff’s] injury was made possi ble and whi ch was brought about by
the intervention of a new, independent and efficient cause” (Serrano v
Glray, 152 AD3d 1164, 1165 [4th Dept 2017], |v denied 30 Ny3d 904

[ 2017] [internal quotation marks omitted]), i.e., plaintiff’s conduct
i n wal ki ng back to the accident scene. Prior to plaintiff’s accident
with Hourt, the situation resulting fromthe initial rear-end accident
“ ‘was a static, conpleted occurrence,” . . . [and] ‘[t]he risk
undertaken by plaintiff’ [in wal king back to the rear-end acci dent
scene] was created by hinself” (id.).

Contrary to Hourt’s contention on her cross appeal, the court
properly denied her notion inasnuch as she failed to neet her initia
burden of establishing that the all eged negligence of plaintiff was
the sol e proxi mate cause of the accident and that her “ ‘alleged
negligence, if any, did not contribute to the happening of the
accident’ ” (Burkhart v People, Inc., 106 AD3d 1535, 1536 [4th Dept
2013]). Specifically, Hourt failed to establish in support of her
notion that plaintiff “suddenly darted out” into traffic or that she
conplied with her “duty to see that which through the proper use of
[ her] senses [she] should have seen” (id. [internal quotation marks
omtted]; see Benetatos v Conerford, 78 AD3d 750, 752 [2d Dept 2010]).

Ent er ed: March 23, 2018 Mark W Bennett
Cerk of the Court



