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PRESENT: CARNI, J.P., LINDLEY, NEMOYER TROUTMAN, AND W NSLOW JJ.

COREY J. HOGAN, PLAI NTI FF- RESPONDENT,
\% ORDER

| SKALO OFFI CE HOLDI NGS, 111, LLC,
DEFENDANT- APPELLANT.

HOPKI NS SCRG & ROVANOWSKI PLLC, BUFFALO (PETER J. SORA OF COUNSEL),
FOR DEFENDANT- APPELLANT.

HOGANW LLI G PLLC, AMHERST (COREY J. HOGAN OF COUNSEL), PLAI NTI FF-
RESPONDENT.

Appeal from an order and judgment (one paper) of the Suprene
Court, Erie County (Deborah A Chines, J.), entered May 9, 2017. The
order and judgnent, anong other things, granted plaintiff’s notion for
summary judgnent in lieu of conplaint.

Now, upon reading and filing the stipulation of discontinuance
signed by the attorneys for the parties on June 27 and July 13, 2018,

It is hereby ORDERED t hat said appeal is unaninmously disn ssed
wi t hout costs upon stipul ation.

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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BARNEY & AFFRONTI, LLP, ROCHESTER (FRANCI S C. AFFRONTI OF COUNSEL),
FOR PLAI NTI FF- APPELLANT.

BURNS & SCHULTZ LLP, PITTSFORD (ANDREW M BURNS OF COUNSEL), FOR
DEFENDANT- RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (R chard
A. Dollinger, A J.), entered June 13, 2017. The order, anong ot her
things, denied plaintiff’s notion to hold defendant in contenpt.

It is hereby ORDERED that the order so appealed fromis
unani nously affirmed w thout costs.

Opi ni on by NeEMover, J.:

According to the Donestic Relations Law and its conmon-| aw
ant ecedents, the concept of spousal naintenance is limted to paynents

made to an unmarried ex-spouse. |f divorcing spouses wish to vary
this definition and provide for post-remarriage mai ntenance, they nust
do so clearly and unanbi guously. In this case, nothing in the

parties’ agreenent reflects an intent to depart fromthe statutory
definition of maintenance with the clarity required by the governing
casel aw. Consequently, as Suprene Court properly determ ned,

def endant husband’ s mmi nt enance obligation ended when plaintiff wfe
remarried.

FACTS

The parties were married in June 1992. |n Septenber 2004, the
husband vacated the marital residence; shortly thereafter, the wife
sued for divorce. The parties subsequently executed a divorce
settl ement agreenent pursuant to Domestic Relations Law 8§ 236 (B) (3).
In the agreenment, the parties specified that “[a]ll nmatters affecting
interpretation of this [a]greenent and the rights of the parties
[t]hereto shall be governed by the |aws of the State of New York.”

The agreenent obligated the husband to pay “rehabilitative
mai nt enance” to the wife pursuant to the follow ng schedul e:
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“(a) From Decenber 1, 2007 - Novenber 30, 2012:
$5, 500. 00 Per Month = $66, 000. 00
Rehabilitative M ntenance Per Annum

(b) From Decenber 1, 2012 - Novenber 30, 2014:
$2,916. 00 Per Month = $34, 992. 00
Rehabilitative M ntenance Per Annum

(c) From Decenber 1, 2014 - Novenber 30, 2015:
$2, 500. 00 Per Month = $30, 000. 00
Rehabilitative Mi ntenance Per Annum

(d) From Decenber 1, 2015 - Novenber 30, 2020:
$2, 200. 00 Per Month = $26, 400. 00
Rehabilitative Mintenance Per Annum”

The foregoing constitutes the entirety of the agreenment’s
mai nt enance provision. Critically, the agreement is silent regarding
the effect, if any, of the wife’'s remarriage upon the husband’ s
mai nt enance obligation. The agreenment was subsequently incorporated,
but not nerged, into a judgnent of divorce rendered by Suprene Court
(Doyle, J.) in July 2008. The judgnment includes a verbatim
reproduction of the agreenent’s mai ntenance provi sion.

The wife remarried in Decenber 2015. 1In April 2016, the husband
emai led the wife to informher that he would stop payi ng mai nt enance
as a result of her remarriage. The husband s | ast maintenance paynent
was made that nonth.

The wife then noved to, inter alia, recover a nonetary judgnent
for the anmount outstanding and hold the husband in contenpt for ending
t he mai nt enance paynents. According to the wife, “a plain reading of
: the agreenent[] leads to only one conclusion: [the husband’ s]
rehabilitative nmai ntenance obligation survives [her] remarriage.”

That was so, the wfe continued, because “[o]ther than Novenber 30,
2020, no term nation events are identified in the agreenent. Since
none can be inplied and the Court cannot rewite the parties’
agreenent, this Court must conclude [that the husband's] obligation to
pay mai ntenance survives not only the wife's remarriage, but al so her
death and his death. The mai ntenance obligation ends on Novenber 30,
2020 and no other tine.”

The husband opposed the wife’s notion. Noting that the agreenent
contains no provision entitling the wife to conti nued mai nt enance
paynents upon her renmarriage, the husband argued that the “fact that
the parties did not expressly provide in the Agreenent that
mai nt enance paynents would continue if [the wife] remarried
establishes that the parties intended that [the husband’ s] obligation
to pay [the wife] maintenance term nated upon her remarriage.”

Suprene Court (Dollinger, A J.) denied the wife’s notion inits
entirety. In a well-reasoned and thorough decision, the court held
that, in light of the agreenment’s silence on the subject, the wife's
remarri age ended the husband’ s obligation to pay mai ntenance. The
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wi f e now appeal s.
DI SCUSSI ON

The friction point here is easily stated: the wife says that the
husband’ s mai nt enance obligations are unaffected by her remarri age;
t he husband says that his maintenance obligations do not extend beyond
the wife’s remarriage. For the reasons that follow, we agree with the
husband.

A divorce settlenment agreenent is a contract, subject to standard
principles of contract interpretation (see Rainbow v Sw sher, 72 Ny2d
106, 109 [1988]; Gurbacki v Gurbacki, 270 AD2d 807, 807-808 [4th Dept
2000]). The agreenent at issue does not explicitly define the term
“mai ntenance,” and it is silent regarding the effect of the wife’'s
remarriage upon the husband s mai ntenance obligation. Thus, the plain
text of the agreenent — which the Court of Appeals says is the best
source of the parties’ intent (see Goldman v Wiite Plains Cr. for
Nursing Care, LLC, 11 NY3d 173, 176 [2008]) - is not conclusive of the
question on appeal .

“Nevertheless, it is basic that, unless a contract provides
otherwise, the lawin force at the tinme the agreenent is entered into
becomes as nuch a part of the agreenment as though it were expressed or
referred to therein, for it is presuned that the parties had such | aw
in contenplation when the contract was nmade and the contract will be
construed in the light of such aw (Dolman v United States Trust Co.
of N.Y., 2 Ny2d 110, 116 [1956]; see Ronnen v Ajax Elec. Mtor Corp.
88 Ny2d 582, 589 [1996] [applying Dol man]). The Dolman rule is of
| ongst andi ng vintage, and the “principle enbraces ali ke those [laws in
force at the tinme of a contract’s execution] which affect its
validity, construction, discharge, and enforcenent” (Von Hoffman v
Cty of Quincy, 71 US 535, 550 [1866] [enphasis added]). By virtue of
the Dol man rul e, when parties enter into an agreenent authorized by or
related to a particular statutory schene, the courts will presune —
absent something to the contrary — that the terns of the agreenent are
to be interpreted consistently with the correspondi ng statutory schene
(see e.g. Mayo v Royal Ins. Co. of Am, 242 AD2d 944, 945 [4th Dept
1997], I|v dism ssed 91 NY2d 887 [1998]; Matter of Andy Floors, Inc.

[ Tyl er Constr. Corp.], 202 AD2d 938, 938-939 [3d Dept 1994]).

The statutory schenme corresponding to the agreenent in this case
is Domestic Relations Law § 236, which authorizes divorce settl enent
agreenents and directs that such agreenents specify the “anpunt and
duration of maintenance,” if any (8 236 [B] [3] [3]). The term

“ “maintenance’ ” is defined within this statutory schenme as “paynents
provided for in a valid agreenent between the parties or awarded by
the court . . . , to be paid at fixed intervals for a definite or

indefinite period of time” (8 236 [B] [1] [a]). Critically, the
statutory definition includes the follow ng caveat: any mmintenance
award “shall term nate upon the death of either party or upon the
payee’s valid or invalid marriage” (id.). As thus defined, the
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concept of maintenance is unequivocally Iimted to paynents nade to an
unmarri ed ex-spouse (see Matter of Howard v Janowski, 226 AD2d 1087,
1088 [4th Dept 1996]). And unless the parties contract otherw se, the
Dol man rul e incorporates this statutory limtation directly into a

di vorce settl enent agreenent “as though it were expressed or referred
to therein” (2 NY2d at 116; see United States Trust Co. of N Y. v New
Jersey, 431 US 1, 19 n 17 [1977], reh denied 431 US 975 [1977]).

Thus, we categorically reject the wife’'s argunent that the
statutory definition of mai ntenance enbodi ed in Donestic Rel ations Law
8§ 236 (B) (1) (a) is irrelevant sinply because the parties chose to
settle the terns of their divorce in a witten agreenent. To the
contrary, the statutory definition of naintenance supplies the
interpretive context necessary to understanding the agreenent as an
integrated whole, and it provides the benchmark agai nst which those
contractual provisions are to be construed. In short, the statutory
definition shines a beacon light of clarity unto a termthat m ght
ot herwi se be subject to varying interpretations.?

The default rule of construction supplied by the statutory
definition of maintenance is nerely that, however — a default rule.
There are nmany reported instances in which parties to a divorce
settl ement agreenent have varied the statutory definition of
mai nt enance so that paynments woul d conti nue beyond the remarri age of
t he payee (see e.g. Burn v Burn, 101 AD3d 488, 489 [1st Dept 2012];
Matter of DeAngelis v DeAngelis, 285 AD2d 593, 593-594 [2d Dept 2001];
Quaranta v Quaranta, 212 AD2d 683, 684 [2d Dept 1995]; Jung v Jung,
171 AD2d 993, 994 [3d Dept 1991]; Fredeen v Fredeen, 154 AD2d 908, 908
[4th Dept 1989]). In so doing, such parties effectively rebutted the
presunption, enbodied in the Dolman rule, that they intended to
i ncorporate the corresponding statutory definitions into their
agr eenent .

As the wife's appellate brief spills nmuch ink in denonstrating,
such a vari ance does not offend public policy (see Fredeen, 154 AD2d
at 908). But the courts will not lightly infer the parties’ intent to
depart fromthe statutory definition of naintenance (see Scibetta v

Y1In Point | of her brief, the wife also argues that the
summary mai ntenance-term nati ng procedure of Donestic Rel ations
Law 8§ 248 “do[es] not apply when the parties settle maintenance
with a[n] opting out agreenent.” Perhaps so, but we need not
definitively resolve that issue because the husband did not nove
to term nate mai ntenance under section 248, and the court did not
direct such relief. To the contrary, as the w fe recognizes
el sewhere in her brief, this is a contract-interpretation case
that requires us to construe the term “mai ntenance” in the
agreenent. Thus, although the substantive provisions of section
248 are arguably relevant to the public policy considerations of
our interpretive inquiry, the summary procedure provided therein
is not in play here.
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Sci betta-Gal |l uzzo, 134 AD2d 823, 824 [4th Dept 1987]), and it is well
established that nmere silence will not do (see Quaranta, 212 AD2d at
684; Scibetta, 134 AD2d at 824; Jacobs v Patterson, 112 AD2d 402, 403
[2d Dept 1985]). Far fromit — the parties’ “intent to vary the
statutory and precedential preference of an end to mai ntenance
paynents upon [renmarriage] of the pay[ee] nust be expressed clearly”
(Matter of Riconda, 90 Ny2d 733, 737 [1997] [enphasis added]), for
conpelling a person to support a remarried ex-spouse, “absent an
agreenent to the contrary,” nost assuredly does violate the public
policy of this State (Jacobs v Patterson, 143 AD2d 397, 398 [2d Dept
1988]; see Scibetta, 134 AD2d at 824).°2

The requisite degree of “clarity” in an agreenent can be gl eaned
fromthe cases in which the parties successfully varied the statutory
definition of maintenance. In Burn, for exanple, the First Departnent
held that the wife’'s “waiver of a share of assets worth mllions of
dol lars[] evinces the intent of the parties that the naintenance
paynents woul d continue until [her] death or the death of [the
husband], regardless of [her] marital status” (101 AD3d at 489).

Quaranta is simlar to Burn. There, the Second Departnent held
that “the parties intended that the [wife] receive lifetine
mai nt enance paynents” because she “gave up her right to a distributive
share of [certain valuable] property in exchange for nmintenance
paynents[, which] the [husband] could deduct . . . for income tax
pur poses” (Quaranta, 212 AD2d at 684).

In DeAngelis, the divorce settlenent agreement specified, “in
detail,” multiple events that would term nate the husband’ s
mai nt enance obligations, but it did not include the wife's remarri age
anong them (285 AD2d at 593). Such an agreenent, the Second
Departnment hel d, established that the husband had “inplicitly agreed
to pay post-renmarriage nai ntenance” (id. at 594).

In Jung, the Third Department held that the divorce settl enent
agreenent “clearly evinces the intent of the parties that [the
husband’ s] nmai nt enance obligation would continue for a five-year
period unconditioned on [the wife's] marital status,” given the
parties’ multiple affirmati ve statenents on the record that the

2 Al'though Riconda involved the other enunerated conponent
of the definition of maintenance set forth in Donestic Rel ations
Law § 236 (B) (1) (a) — nanely, that paynents continue only so
| ong as both payor and payee are living — that distinct prong of
the definition is equally variable by the parties upon the sane
“clear” expression of intent. Thus, as the Third Departnent has
recogni zed, the cases that explicate the degree of clarity
necessary to vary the still-living prong of the statutory
definition of maintenance are equally instructive when
determ ni ng whether or not the parties effectively varied the
remarri age prong of the definition (see Sacks v Sacks, 168 AD2d
733, 734-735 [3d Dept 1990]).
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agreenent’s mai ntenance-term nating events, which did not include
remarriage, were exclusive and unconditional (171 AD2d at 994
[internal quotation marks and brackets omtted]).

And in Fredeen, we held that “the agreenent clearly evinces the
intent of the parties that [the husband s] mai ntenance obligation
woul d continue until February 1991[] unconditioned on [the wife’s]
marital status,” given the | anguage in the agreenent that such
paynments woul d continue past February 1991 unless, inter alia, the
wife had remarried in the interim (154 AD2d at 908).

The wife points to nothing in this record that establishes the
parties’ intent to vary the statutory definition of maintenance with
the clarity required by R conda and denonstrated in Burn, DeAngelis,
Quaranta, Jung, and Fredeen. The wife did not waive her right to any
particul ar property distribution in exchange for a sumcertain of
mai nt enance (as the wife did in Burn and Quaranta); the agreenent does
not indicate that the wfe's remarriage would preclude further
mai nt enance paynents after a certain date or under certain
circunstances (as it did in Fredeen); the agreenent does not set
forth, in detail, various term nation events while omtting remarriage
fromthe list (as it did in DeAngelis); and there is no extrinsic
evidence indicating that a remarri age cl ause was purposefully omtted
fromthe agreement (as there was in Jung).?

Rat her than attenpting to establish, based on the unique facts of
this case, that the parties intended to vary the statutory definition
of mai ntenance, the wife contends that by setting the duration of
mai nt enance, the parties necessarily varied the definition of
mai nt enance to include paynents after remarriage. W reject that
contention.*

The concept of “mai ntenance,” as noted above, is explicitly

3 The other cases upon which the wife relies — Matter of
Benny v Benny (199 AD2d 384 [2d Dept 1993]) and Gush v Gush (9
AD2d 815 [3d Dept 1959]) — are sinply inapposite. The agreenent
in Benny was governed by California | aw (see 199 AD2d at 386-
387), and the agreenent in Gush — which was executed before the
advent of equitable distribution — stated that the husband’s
al i nony obligation was to be “ ‘absolute, unconditional and
irrevocable 7 (9 AD2d at 815).

4 Gven the many statutory and policy differences between
mai nt enance and child support, the agreenent’s child support
provi sions do not logically informthe proper interpretation of
t he mai nt enance provisions, nor do the child support provisions
assist in answering the discrete question posed by this appeal,
i.e., whether the parties clearly varied the statutory definition
of mai ntenance by providing for continued paynents after the
wife's remarri age.
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limted by statute to paynents nade to an unmarried payee (see
Donestic Relations Law 8 236 [B] [1] [a]; Howard, 226 AD2d at 1088),
and the Legislature explicitly invited parties to a divorce settl enent
agreenent to fix the duration of “maintenance” as defined within the
operative statutory universe, i.e., as paynents that “shall term nate
upon the remarriage of the payee (8 236 [B] [3] [3]; see generally
MEKi nney’ s Cons Laws of NY, Book 1, Statutes 8§ 236).° It follows
that, by setting the duration of “nmaintenance” in an agreenent
pursuant to Donestic Relations Law §8 236, the parties are necessarily
fixing the length of an obligation that continues in force only so

| ong as the payee remains unmarried. |If the parties wish to depart
fromthat statutory definition, they nust do so “clearly” (Riconda, 90
NY2d at 737), not sinply by following the statutory directive to set
the “duration” of a thing already defined. Any other construction
woul d inmperm ssibly frustrate the legislative definition of

“mai ntenance.” To the extent that our decision in Hancher v Hancher
(31 AD3d 1152 [4th Dept 2006]) suggests a contrary rule, it should no
| onger be foll owed.

| ndeed, the wife's proposed rule would nean that the Legislature
initially defined the term “mai ntenance,” yet then proceeded, wthin
t he sane section of the Donestic Relations Law, to direct contracting

parties to take an act — i.e., set the “duration” of “naintenance” in
a settlenent agreenent — that would necessarily and fundanentally
change the very definition that the Legislature had just adopted. In

short, according to the wife, the Legislature sinmultaneously defined a
termand set up a procedure that invariably negates a core feature of
that definition in each and every case. Such a statutory schene woul d
be at war with itself, and we cannot countenance such a result.

The wife’s argunent overl ooks the fact that, in practice,
virtually every divorce settlenent agreenment will fix the duration of
a mai ntenance award. Consequently, in the mne run of matrinonia
di ssolutions, the wife’'s proposed holding would effectively flip the
statutory presunption: maintenance paynents woul d presunptively
survive the payee’s remarriage, and the parties would need to take
affirmative steps in the agreenent to provide otherwise. But that is
precisely the opposite of the Legislature’ s decree, and it is not for
the courts to legislate in the guise of construction (see generally
Matter of Tornmey v LaGuardia, 278 NY 450, 451 [1938]).°

> Statutes § 236, as distinct from Donestic Rel ations Law
8§ 236, provides that, “[i]n the absence of anything in the
statute indicating an intention to the contrary, where the sane
word [here, ‘maintenance,’] is used in different parts of a
statute, it will be presuned to be used in the sane sense
t hroughout.” Thus, the term “mai ntenance” neans the sane thing
in Domestic Relations Law 8§ 236 (B) (3) (3) as it does in
Donestic Rel ations Law § 236 (B) (1) (a).

61t is true, as the wife argues at great |ength, that
parties to a divorce settlenent agreenent need not explicitly
nodi fy the statutory definition of maintenance in order to do so
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CONCLUSI ON

Unl ess the parties clearly provide otherwise in a divorce
settl ement agreenent, the payor’s obligation to pay maintenance ends
upon the remarri age of the payee. Here, the relevant agreenent is
silent as to whether the husband’ s nai ntenance obligation survives the
wife's remarriage. As a result, the husband s nai ntenance obligation
term nated upon the wife’'s remarriage. Suprene Court therefore
properly denied the wife’s notion to, inter alia, hold the husband in
contenpt and recover the unpaid maintenance. Accordingly, the order
appeal ed from shoul d be affirned.

effectively. No one suggests otherwi se. But the nere fact that
the statutory definition of maintenance could be varied
inplicitly does not, as the wife argues, relieve contracting
parties of the obligation to express that variance clearly.

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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Appeal from a judgnent (denom nated order and judgnent) of the
Suprene Court, N agara County (Richard C. Kloch, Sr., A J.), entered
Decenber 27, 2016. The judgnent dism ssed the conplaint upon a jury
verdi ct.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously reversed on the | aw wi thout costs, the posttrial nmotion is
granted, the verdict is set aside, the conplaint is reinstated and a
new trial is granted.

Menorandum Plaintiff comenced this action seeking damages for
injuries that she allegedly sustained as a result of a car accident in
whi ch her vehicle was struck by a vehicle operated by defendant. At
trial, defendant acknow edged that her failure to yield the right-of-
way caused the accident, but she clained that plaintiff did not
sustain a resultant “serious injury” within the neaning of |nsurance
Law 8 5102 (d). The follow ng question appeared on the verdict sheet:
“Was t he negligence of defendant a substantial factor in causing
injury to the plaintiff?” The jury answered that question in the
negati ve and thereby returned a verdict in defendant’s favor.

Plaintiff now appeals fromthe judgnent dism ssing the conplaint on
the jury’s verdict. Plaintiff’s appeal brings up for review both the
deni al of her pretrial notion for partial summary judgnent on the

i ssue of serious injury and the denial of her posttrial notion to set
asi de the verdict as against the weight of the evidence (see CPLR 5501

[a] [1], [2]).

W first reject plaintiff’s contention that Suprenme Court erred
in denying her notion for partial summary judgnent. It is undisputed
that plaintiff net her initial burden of establishing that she
sustained a serious injury under the significant limtation of use and
90/ 180-day categories. The report subnmtted by defendant’s nedi ca
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expert, however, raised an issue of fact regardi ng whether plaintiff
sustained a serious injury as a result of the accident. Thus, the
court properly denied plaintiff’s notion for partial summary judgnent
(see Hines-Bell v Criden, 145 AD3d 1537, 1538 [4th Dept 2016]; Harris
v Canpbell, 132 AD3d 1270, 1271 [4th Dept 2015]).

We turn next to plaintiff’s challenge to the denial of her
posttrial nmotion to set aside the verdict as against the weight of the

evidence. |In conducting our weight of the evidence review, we are
cogni zant of the fact that the jury was asked to determ ne only

whet her plaintiff sustained an “injury.” Unfortunately, the jury was
not asked to determ ne the appropriate |egal issue, i.e., whether

plaintiff sustained a “serious injury” wthin the nmeaning of |nsurance
Law 8§ 5102 (d). We therefore limt our analysis to whether the

evi dence of “injury” as colloquially understood “so preponderated in
favor of the plaintiff that [the verdict] could not have been reached
on any fair interpretation of the evidence” (McMIlian v Burden, 136
AD3d 1342, 1343 [4th Dept 2016] [internal quotation marks omtted];
see Lolik v Big V Supernmarkets, 86 NY2d 744, 746 [1995]; R vera v MIA
Long I's. Bus, 45 AD3d 557, 558 [2d Dept 2007]).

We answer that question in the affirmative. Plaintiff’s nedica
records fromher visit to the energency roomimedi ately after the
acci dent show t hat she was di agnosed with cervical sprain, strain,

m nor head injury, acute |ow back pain, and shoul der strain.
Plaintiff’s treating chiropractor testified that, in his opinion,
plaintiff had “on going disabilities” and “continued to suffer pain
and significant limtations of notion” as a result of the accident.
He also testified that plaintiff’s range of notion was |imted and

t hat she experienced noderate to severe nuscle spasns on nultiple
occasions. Defendant’s nedical expert even testified that plaintiff
suffered nmuscle pain as a result of the accident, although he opined
that such pain was only “a mld or minor injury and not a significant
consequential disabling injury.” In light of the foregoing, we

concl ude that the evidence that the accident was “a substantial factor
in causing an injury to plaintiff” so preponderates in plaintiff’s
favor that the jury’s contrary finding could not have been reached on
any fair interpretation of such evidence (Herbst v Marshall, 89 AD3d
1403, 1403 [4th Dept 2011] [enphasis added]; see Marks v Al onso, 125
AD3d 1475, 1475 [4th Dept 2015]; Browne v Pikula, 256 AD2d 1139, 1139
[4th Dept 1998]). Although there was conflicting testinony regarding
whet her plaintiff sustained a “serious injury,” it is nevertheless
undi sputed that she sustained an “injury” as a result of the accident.
W therefore reverse the judgnment, grant the posttrial notion, set
aside the verdict, reinstate the conplaint and grant a new trial.

In light of our determ nation, we need not address plaintiff’s
remai ni ng contention.

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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Appeal froma judgnent of the Suprene Court, Monroe County
(Thomas E. Moran, J.), rendered June 13, 2013. The judgnment convicted
def endant, upon a jury verdict, of murder in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menmorandum  On appeal froma judgnment convicting himupon a jury
verdict of nurder in the second degree (Penal Law 8§ 125.25 [1]),
def endant contends that he was denied effective assistance of counse
and was denied a fair trial by prosecutorial msconduct. W reject
bot h contenti ons.

Viewi ng the evidence, the law and the circunstances of the case
as a whole and as of the tine of the representation, we concl ude that
def endant was af forded neani ngful representation (see generally People
v Bal di, 54 Ny2d 137, 147 [1981]). Defendant specifically contends
t hat defense counsel was ineffective in failing to make a tinely
notion to suppress evidence that the police had obtained froma
garbage tote located directly outside the attached garage of his
grandnot her’ s house. Al though we agree with defendant that the search
of the garbage tote in the curtilage of his grandnother’s house is
presumably unconstitutional (see People v Morris, 126 AD3d 813, 814
[ 2d Dept 2015], |v denied 25 NY3d 1168 [2015], citing Florida v
Jardines, 569 US 1, 5-6 [2013], and AQiver v United States, 466 US
170, 180 [1984]; cf. California v G eenwood, 486 US 35, 39-40 [1988];
People v Ramrez-Portoreal, 88 Ny2d 99, 113 [1996]), we concl ude that,
inlight of the particular circunmstances that | ed the police officers
to the premises in search of a recently mssing 17-year-old girl, that
[imted search fell within the recogni zed energency exception to the
warrant requirenent (see People v Krom 61 Ny2d 187, 198-199 [1984];
see al so People v Doll, 21 NYy3d 665, 670-671 [2013], rearg denied 22
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NY3d 1053 [2014], cert denied 572 US — 134 S C 1552 [2014]). Thus,
even assum ng, arguendo, that defendant had standing to challenge the
search of the tote located at his grandnother’s honme (see People v
Hll, 153 AD3d 413, 416 [1st Dept 2017]; cf. People v Ponder, 54 NY2d
160, 166 [1981]), we conclude that the notion to suppress evidence
obtained fromthe tote, if tinely nmade, would not have been successf ul
and that defense counsel was not ineffective in failing to make that
notion in a tinely manner (see generally People v Caban, 5 NY3d 143,
152 [2005]).

Def endant al so contends that defense counsel was ineffective in
failing to make a timely notion to suppress historical cell site
| ocation information (CSLI) and text messages sent to and recei ved by
a cellul ar phone being used by defendant. The CSLI and text nessages
were obtained fromthe cellular service provider’s records. W note
as a prelimnary matter that it is of no nonent that the phone was not
regi stered to defendant. “One need not be the owner of the property
for his [or her] privacy interest to be one that the Fourth Amendnent
protects, so long as he [or she] has the right to exclude others from
dealing with the property” (United States v Perea, 986 F2d 633, 639-
640 [2d Cir 1993]; see United States v Ashburn, 76 F Supp 3d 401, 412
[ ED NY 2014]). Here, although the phone was registered to defendant’s
relative, it is undisputed that the phone was used excl usively by
def endant .

Wth respect to the nerits of defendant’s contentions, the
Suprene Court recently held that “an individual maintains a legitimte
expectation of privacy in the record of his physical novenments as
captured through CSLI” (Carpenter v United States, —US — — 138 S Ct
2206, 2217 [2018]). Even assum ng, arguendo, that the holding in
Carpenter applies with equal force to the contents of text nessages
sent to and received by the phone, we neverthel ess conclude that there
is little or no chance that the notion to suppress the historical CSL
or text nessages, if tinely made, would have been successful. The
Suprenme Court recogni zed that “case-specific exceptions may support a
warrant| ess search of an individual’s cell-site records under certain
circunstances” (id. at 2222). “One well-recognized exception applies
when the exigencies of the situation nake the needs of | aw enforcenent
so conpelling that [a] warrantless search is objectively reasonable
under the Fourth Anmendnent . . . Such exigencies include the need to

protect individuals who are threatened with i mmnent harni (id. at
2222-2223 [internal quotation marks omitted]; see Riley v California,
—US — —, 134 S C 2473, 2494 [2014]; see e.g. United States v
Caraball o, 831 F3d 95, 101 [2d Cir 2016], cert denied —US — 137 S
Ct 654 [2017]; People v Val carcel, 160 AD3d 1034, 1038 [3d Dept 2018],
v denied —NY3d —[May 31, 2018]). Were, as here, “law enforcenment
is confronted with an urgent situation, such fact-specific threats
will likely justify the warrantless collection of CSLI. Lower courts,
for instance, have approved warrantl|l ess searches related to . . .
child abductions” (Carpenter, —US at — 138 S C at 2223). The Court
was very clear that its decision in Carpenter did not “call into doubt
warrant|l ess access to CSLI in such circunmstances” (id.). Applying the
decision in Carpenter to CSLI as well as text nessages, we concl ude



- 3- 600
KA 13-01192

t hat defense counsel was not ineffective in failing to make a tinely
notion to suppress either the CSLI or the text nessages (see generally
Caban, 5 Ny3d at 152).

Def endant contends that he was denied a fair trial by
prosecutorial msconduct on sunmation and that defense counsel was
ineffective in failing to object to such m sconduct. W agree wth
def endant that the prosecutor commtted m sconduct when she
m scharacterized the DNA evi dence by stating that defendant’s DNA
“mat ched” DNA found on the victinms acrylic nail (see e.g. People v
Wight, 25 Ny3d 769, 781-783 [2015]; People v Rozier, 143 AD3d 1258,
1260 [4th Dept 2016]; People v Jones, 134 AD3d 1588, 1589 [4th Dept
2015]). Al though defense counsel did not object to the conmment to
preserve defendant’s challenge for our review (see People v Garrow,
126 AD3d 1362, 1363 [4th Dept 2015]), we do not believe that reversa
is warranted or that the failure to object rendered defense counse
ineffective. The testinony at trial established that defendant could
not be excluded as the source of the DNA found on the victinm s nai
and that the chance of randomy selecting an unrel ated individual as
the source of the DNA was | ess than one in 114,000. Here, as in
People v dass (150 AD3d 1408 [3d Dept 2017], |v denied 30 NY3d 1115

[ 2018]), the sole mscharacterization of the DNA evidence “ ‘did not
rise to the flagrant and pervasive | evel of m sconduct [that] would
deprive defendant of due process,’” ” (id. at 1411), and defense

counsel was not ineffective in failing to object to the single
i mproper conment (see People v Boyd, 159 AD3d 1358, 1363 [4th Dept
2018]; cf. Wight, 25 NY3d at 771-772).

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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Appeal from an order of the Suprenme Court, Onondaga County
(Gegory R Glbert, J.), entered Novenber 20, 2017. The order
granted the notion of defendants Syracuse City School District and
Webst er El enentary School District for sunmary judgnment and di sm ssed
t he conpl ai nt agai nst those defendants.

It is hereby ORDERED t hat the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is denied,
and the conplaint is reinstated agai nst defendants Syracuse City
School District and Webster Elenmentary School District.

Menorandum Plaintiff’s son (hereafter, child) was a student at
Webster El enentary School, inproperly sued as Wbster Elenentary
School District, which is located in the Syracuse Gty School District
(collectively, defendants). On Septenber 16, 2010, the child, who was
then eight years old, missed his after-school bus and was all egedly
told by school personnel to wal k honme, even though his hone was
| ocated over two mles away fromthe school. Wile walking hone, the
child was struck by a car and suffered a fractured skull.

Plaintiff then commenced this negligence action to recover for
the child s injuries. Defendants thereafter noved for summary
j udgnment di smissing the conplaint against them and Suprene Court
granted the notion. W now reverse, deny the notion, and reinstate
t he conpl ai nt agai nst defendants.

“[ All though a school district’s duty of care toward a student
generally ends when it relinquishes custody of the student, the duty
continues when the student is released into a potentially hazardous
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situation, particularly when the hazard is partly of the schoo
district’s own making” (Ernest v Red Cr. Cent. Sch. Dist., 93 Nyvad
664, 671 [1999], rearg denied 93 Ny2d 1042 [1999]). *“Thus, while a
school has no duty to prevent injury to schoolchildren released in a
safe and antici pated manner, the school breaches a duty when it

rel eases a child without further supervision into a foreseeably
hazardous setting it had a hand in creating” (id. at 672). Contrary
to defendants’ contention and the court’s hol ding, Ernest does not
limt a school’s liability to injuries that occur near school grounds.
Rat her, a “school district’s duty of care requires continued exercise
of control and supervision in the event that release of the child
poses a foreseeable risk of harm” irrespective of the physica

di stance between the school and the |ocation of the reasonably
foreseeable risk (id.).

Here, plaintiff raised a triable issue of fact concerning whether
defendants, in violation of their own policies and procedures,
rel eased the child into a “foreseeably hazardous setting” partly of
their own making and thereby breached their duty of care (id.).
Specifically, the child testified at his deposition that, after he
m ssed the bus, he approached a school enployee, who told himto wal k
home. That enpl oyee, according to plaintiff, did not acconpany the
child to the main office to attenpt to call the bus back or to arrange
ot her transportation. The child testified that, instead, the enployee
sinply left himalone with no further instructions. The child also
testified that he attenpted to reenter the school, as defendants had
previously instructed himto do in such a situation, but that no one
answered the buzzer. The credibility of the child s account is, of
course, for the factfinder at trial (see Vega v Restani Constr. Corp.
18 NY3d 499, 505 [2012]).

Not ably, the child did not have parental perm ssion or direction
to wal k hone, and he did not typically walk to or from school. Thus,
our hol ding herein should not be construed to apply in circunstances
where a student is injured while walking to or from school with
parental consent or as part of his or her normal routine (see e.qg.
Donofrio v Rockville Ctr. Union Free Sch. Dist., 149 AD3d 805, 805-806
[ 2d Dept 2017]).

Finally, and contrary to defendants’ remaining contention, we
conclude that “[p]laintiff’s proof also created a triable issue on
proxi mate cause” (Ernest, 93 NY2d at 674). Thus, under the unique
ci rcunstances of this case, the court erred in granting defendants’
not i on.

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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THE LEGAL Al D BUREAU OF BUFFALQO, I NC., BUFFALO (TIMOTHY P. MJRPHY OF
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Appeal from a judgment of the Genesee County Court (Robert C
Noonan, J.), rendered March 4, 2015. The judgnent convicted
def endant, upon his plea of guilty, of crimnal possession of a weapon
in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani mously affirmed.

Menorandum  On appeal froma judgnment convicting him upon his
plea of guilty, of crimnal possession of a weapon in the third degree
(Penal Law 8§ 265.02 [1]), defendant contends that his waiver of the
right to appeal is unenforecable and that his sentence is unduly harsh
and severe. Even assum ng, arguendo, that defendant’s waiver of the
right to appeal was not knowi ngly, voluntarily and intelligently
entered, we perceive no basis in the record to exercise our power to
nmodi fy the sentence as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [b]). W note that defendant was
sentenced as a second fel ony offender convicted of a class D
nonvi ol ent felony, and his sentence of 2 to 4 years of incarceration
is the m nimum sentence he coul d have received for such an of fense
(see Penal Law 8§ 70.06 [3] [d]; [4] [b]).

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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Appeal from an order of the Suprene Court, Onondaga County
(Anthony J. Paris, J.), entered January 4, 2018. The order granted
the notion of defendants to dism ss the anended conpl ai nt and
di sm ssed the conpl aint.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying the notion in part and
reinstating the amended conpl aint insofar as asserted by plaintiff
Jenya Rubman, individually, and on behalf of all others simlarly
situated, and as nodified the order is affirnmed w thout costs.

Menmorandum  Plaintiff Jenya Rubman (Jenya) entered into a 12-
nmonth residential | ease agreenent with defendants, who own and manage
nore than 200 residential units in the Cty of Syracuse. Pursuant to
the | ease agreenent, Jenya was required to pay a security deposit that
woul d be returned by defendants within 30 days of the end of the |ease
term After Jenya signed the |lease and paid the security deposit,
Jenya’'s father, plaintiff David Rubman (David), executed an addendum
to the | ease agreenent in which he agreed to cosign the lease with
Jenya. After the |ease term concluded, defendants advised Jenya that
only part of her security deposit would be returned as a result of
vari ous deductions that had been made by defendants. Plaintiffs
commenced a class action agai nst defendants seeki ng damages and
declaratory and injunctive relief on behalf of thenselves and al
ot her persons who, within four years prior to the date of the filing
of the anended conplaint, rented residential property from defendants,
provi ded defendants with a security deposit, and were not returned the
entire security deposit upon term nation of the lease. Plaintiffs
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alleged, inter alia, that defendants failed to return their security
deposit within the time set forth in the | ease, and comm ngl ed
security deposit noneys wth other funds inasnuch as defendants used

t he sane checking account to return part of Jenya' s security deposit
and to reinburse Jenya for “overpaid rent.” Suprenme Court granted

def endants’ pre-answer notion to dism ss the anended conplaint. W
nmodi fy the order by denying the notion in part and reinstating the
anmended conpl aint as asserted by plaintiff Jenya Rubman, individually,
and on behalf of all others simlarly situated.

We agree with plaintiffs that the court erred in granting the
notion with respect to the class action allegations. W concl ude
that, “accept[ing] the facts as alleged in the [anmended] conplaint as
true, [and] accord[ing] plaintiffs the benefit of every possible
i nference” (Leon v Martinez, 84 NY2d 83, 87-88 [1994]), the anmended
conplaint contains sufficient allegations to withstand that part of
def endants’ notion seeking dismssal of the class action allegations

pursuant to CPLR 3211 (a) (7). “[A] class action may be nmaintained in
New York only after the five prerequisites set forth in CPLR 901 (a)
have been net, i.e., the class is so nunerous that joinder of al

menbers is inpracticable, comobn questions of |aw or fact predom nate
over questions affecting only individual nenbers, the clains or
defenses of the representative parties are typical of the class as a
whol e, the representative parties will fairly and adequately protect
the interests of the class, and a class action is superior to other
avai |l abl e nethods for the fair and efficient adjudication of the
controversy” (DeLuca v Tonawanda Coke Corp., 134 AD3d 1534, 1535 [4th
Dept 2015] [internal quotation marks omtted]; see Rife v Barnes Firm
P.C., 48 AD3d 1228, 1229 [4th Dept 2008], |v dism ssed in part and
denied in part 10 NY3d 910 [2008]).

Here, plaintiffs adequately alleged all of the prerequisites to
class certification (see generally Ferrari v Natl. Football League,
153 AD3d 1589, 1591 [4th Dept 2017]; Freeman v G eat Lakes Energy
Partners, L.L.C., 12 AD3d 1170, 1171 [4th Dept 2004]). Plaintiffs
all eged that the class of tenants consists of nore than 200 nenbers,

t hereby satisfying the nunmerosity requirenent (see generally Ferrari,
153 AD3d at 1591; Cherry v Resource Am, Inc., 15 AD3d 1013, 1013 [4th
Dept 2005]). Plaintiffs also alleged that the common issue is

whet her, by comm ngling the security deposits of their tenants,

def endants acted unlawfully, and that the individual issues are the
anount of the security deposit and defendants’ entitlenment to
deductions therefrom (see generally Borden v 400 E. 55th St. Assoc.
L.P., 24 NY3d 382, 399 [2014]; Freeman, 12 AD3d at 1171). Thus, we
conclude that plaintiffs sufficiently alleged that the common issues
predom nate (see CPLR 901 [a] [2]). Regarding the typicality
requirenent, plaintiffs alleged that their clains arise from*“the sane
course of conduct and are based on the sane theories as the other

cl ass nmenbers” (DeLuca, 134 AD3d at 1536 [internal quotation marks
omtted]; see generally Freeman, 12 AD3d at 1171). Plaintiffs also
all eged that they can fairly and adequately protect the interests of
the class inasmuch as they do not have conflicting interests with

ot her class nenbers (see generally Ferrari, 153 AD3d at 1592; Cooper v
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Sleepy's, LLC, 120 AD3d 742, 744 [2d Dept 2014]). Plaintiffs
satisfied the superiority requirenment by alleging that the damages
likely suffered by each of the tenants range between $475 and $4, 500,
and “the cost of prosecuting individual actions would deprive many of
the putative class nenbers of their day in court” (Ferrari, 153 AD3d
at 1593). Thus, we conclude that the anmended conpl aint contains
sufficient allegations to state a class action (see generally Ackernan
v New York Hosp. Med. Ctr. of Queens, 127 AD3d 794, 796 [2d Dept
2015]) .

We further agree with plaintiffs that the court erred in granting
the notion with respect to the first cause of action inasnuch as the
anended conpl ai nt adequately all eges a cause of action for conversion
in violation of General Ooligations Law § 7-103 (see generally Ml kie
v Quzzone, 143 AD3d 863, 864 [2d Dept 2016]). Were, as here, a
plaintiff alleges that a landlord failed to provide witten notice of
t he banking institution that holds the security deposit, an inference
that the security deposit funds were commngled in violation of
section 7-103 (1) is permtted (see Paterno v Carroll, 75 AD3d 625,

628 [2d Dept 2010]), and the plaintiff nay seek the “ ‘immedi ate’
return [of the security deposit] notwi thstanding that [the] plaintiff
may . . . have breached the | ease” (Dan Kl ores Assoc. v Abranoff, 288

AD2d 121, 122 [1st Dept 2001]; see MIkie, 143 AD3d at 864).

We al so agree wwth plaintiffs that the court erred in granting
the notion with respect to the second cause of action, alleging that
def endants viol ated Property Conservation Code of the Gty of Syracuse
8§ 27-125, inasnmuch as that section gives rise to a private cause of
action. Cenerally, “where a statute does not explicitly provide for a
private right of action, ‘we begin with the presunption that [the
| egislature] did not intend one’ ” (Jordan v Chase Manhattan Bank, 91
F Supp 3d 491, 501 [SD NY 2015], quoting Bellikoff v Eaton Vance
Corp., 481 F3d 110, 116 [2d Cr 2007]), and the party seeking the
private renmedy has the burden of establishing that one was intended
(see id.). It is well settled, however, that courts “have often found
an inplied right of private suit by a person aggrieved where the
statute did not specifically so provide” (Bodric v Mayfair Constr.
Corp., 44 AD2d 520, 520 [1st Dept 1974], citing United States v Post,
148 US 124 [1893]), where the “denial of a private suit would be the
grant of a right without a renedy” (id.). Here, we conclude that
Property Conservation Code of the Gty of Syracuse 8 27-125, which has
t he purpose of protecting the tenant’s security deposit from m suse
and ensuring its pronpt return to the tenant, inpliedly creates a
private cause of action.

We further conclude that the court erred in granting the notion
with respect to plaintiffs’ third cause of action, for declaratory and
injunctive relief, and fourth cause of action, for attorney’s fees,

i nasmuch as those causes of action are based upon all egations that

def endants violated General Ooligations Law 8§ 7-103 and Property
Conservation Code of the City of Syracuse 8§ 27-125. W note that the
| ease includes a clause requiring tenants to pay attorneys’ fees if

t hey breach the | ease and, pursuant to Real Property Law 8 234, the
tenant has the “sanme benefit [to attorneys’ fees as] the | ease inposes
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in favor of the landlord” (Matter of Duell v Condon, 84 Ny2d 773, 780
[1995]). W reject defendants’ contention that plaintiffs abandoned
their request for attorneys’ fees by failing to raise that issue in
their appellate brief.

Finally, we reject plaintiffs’ contention that the court erred in
determ ning that David does not have standing to commence this action.
Pursuant to the ternms of the addendumto the | ease agreenent, David' s
interest in the security deposit was predicated on the default of
Jenya, which did not occur. Thus, Jenya's interest in the security
deposit was not assigned to David, and he therefore | acks standing to
seek relief for defendants’ alleged conduct with respect to the
security deposit (see generally Xavier Constr. Co., Inc. v Bronxville
Uni on Free Sch. Dist., 143 AD3d 976, 977 [2d Dept 2016]).

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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Appeal from an order of the Suprene Court, N agara County (Frank
Caruso, J.), entered Cctober 12, 2017. The order, anong ot her things,
granted the notion of defendants to strike plaintiff’'s expert wtness
di scl osure and precluded plaintiff’s expert witness fromtestifying at
trial.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the |aw by denying those parts of defendants’
notion seeking to strike plaintiff’s expert witness disclosure and to
preclude plaintiff’s expert witness fromtestifying at trial regarding
the 2010 Residential Code of New York State and the 2007 American
Nati onal Standard Institute/National Spa and Pool Institute standard
f or aboveground/ onground residential swinmmng pools, and reinstating
the expert witness disclosure to that extent, and as nodified the
order is affirmed w thout costs.

Menorandum Plaintiff comenced this action seeking damages for
personal injuries she allegedly sustained by striking her head on the
bottom of an aboveground swi mmi ng pool after sliding head first down a
water slide. Plaintiff alleges that defendants were negligent with
respect to the construction, ownership, use and control of their
sw nmi ng pool and its conmponent parts. Plaintiff’s expert w tness
di sclosure indicated that plaintiff's aquatic safety expert would
testify that defendants’ installation of a water slide on their
aboveground swi mr ng pool violated 16 CFR part 1207, which provides
safety standards for swi mm ng pool slides issued by the Consumner
Product Safety Comm ssion; the 2007 Anerican National Standard
I nstitute/ Nati onal Spa and Pool Institute standard for
aboveground/ onground residential swi nmng pools (ANSI/NSPI-4); the
Resi dential Code of New York State; and the Village of WI son Zoni ng
Law § 170-23. Defendants noved in |imne seeking to strike
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plaintiff’s expert w tness disclosure and preclude the expert from
testifying at trial. Supreme Court granted defendants’ notion, and
plaintiff appeals.

Initially, we note that the order granting defendants’ notion in
limne is appeal abl e because “the order in question is ‘[a]n order
deciding . . . a notion [that] clearly involves the nerits of the
controversy . . . and affects a substantial right’ 7 (Mihammad v
Fitzpatrick, 91 AD3d 1353, 1353-1354 [4th Dept 2012]; see Sisenore v
Leffler, 125 AD3d 1374, 1375 [4th Dept 2015]). Wth respect to the
merits, we agree with plaintiff that the expert w tness disclosure
provi des defendants with “sufficient notice” of the theories on which
the expert will testify at trial and of the specific standards upon
whi ch the expert’s opinion is based (Mal donado v Cotter, 256 AD2d
1073, 1074 [4th Dept 1998]; cf. Bax v Allstate Health Care, Inc., 26
AD3d 861, 864 [4th Dept 2006]), and defendants therefore wll be
neither “surprise[d] [n]or prejudice[d]” by the expert testinony
(Mal donado, 256 AD2d at 1074; see generally Hunter v Tryzbinski, 278
AD2d 844, 844-845 [4th Dept 2000]). |Indeed, the expert w tness
di scl osure included the expert’s notes and opinions, as well as the
expert’s application of each of the standards to the facts of this
case.

Nonet hel ess, we concl ude that the court properly granted those
parts of the notion seeking to strike the expert w tness disclosure
and to preclude the expert fromtestifying with respect to 16 CFR part
1207 and the Village of Wlson Zoning Law 8 170-23. “ ‘It is within
t he sound discretion of the trial court to determ ne whether a wtness
may testify as an expert and that determ nation should not be
di sturbed in the absence of serious mstake, an error of |aw or abuse
of discretion ” (Guzek v B & L Wolesale Supply, Inc., 151 AD3d 1662,
1663 [4th Dept 2017]). Part 1207, which “sets forth the consuner
product safety standard . . . for the manufacture and construction of
slides for use in swimrmng pools,” is inadm ssible as evidence of
negligence in this case (16 CFR 1207.1 [a]). By its terns, that
regul ation creates a duty for slide manufacturers, not for private
homeowners, and it therefore was “not intended to create ‘a standard
of care in [a] negligence litigation” ” such as this (Hand v G | bank,
300 AD2d 1067, 1068 [4th Dept 2002]). W also reject plaintiff’s
contention that defendants’ alleged violation of the Village of WIson
Zoning Law 8§ 170-23 is adm ssible as “sonme evidence” of defendants’
negl i gence here inasnuch as that section does not relate to sw nmm ng
pool slides and thus does not apply to this case (Elliott v Gty of
New York, 95 Ny2d 730, 735 [2001]).

W agree with plaintiff, however, that the court erred in
granting that part of the notion to strike the expert w tness
di scl osure and to preclude the expert fromtestifying with respect to
the 2010 Residential Code of New York State (Residential Code) and the
ANSI / NSPI - 4 standard for aboveground residential sw nmm ng pools, and
we therefore nodify the order accordingly. Section 1.2 of that
standard provides that *[a] boveground/ onground residential sw nmm ng
pools are for swnmmng and wading only. No . . . slides or other
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equi pnent are to be added to an aboveground/ onground pool that in any
way i ndicates that an aboveground/ onground pool nay be used or
intended for . . . sliding purposes,” and the ANSI/NSPI-4 standard is
incorporated in the Residential Code that was in effect at the tinme of
plaintiff’s accident (see 2010 Residential Code of New York State 88
R102. 6, Gl09.1). Inasnuch as the ANSI/NSPI-4 standard applies only to
residential pools, and the Residential Code applies to famly
dwel I ings (see Residential Code § R101.2), we conclude that the

Resi denti al Code section adopting the ANSI/NSPI -4 standard applies to
private homeowners. Thus, we further conclude that plaintiff’s expert
may properly rely on any violation of the ANSI/NSPI -4 standard as
“sone evidence” of defendants’ negligence (Elliott, 95 Ny2d at 735;
see generally Executive Law § 106).

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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TOMW OF HOPEWELL PLANNI NG BOARD,
RESPONDENTS- DEFENDANTS- APPELLANTS,

AND EM LY JEFFERY, RESPONDENT- DEFENDANT.

LECLAI R KORONA VAHEY COLE LLP, ROCHESTER (MARY JO S. KORONA OF
COUNSEL), FOR RESPONDENTS- DEFENDANTS- APPELLANTS.

CHENEY & BLAIR, LLP, SKANEATALES (DAVID D. BENZ OF COUNSEL), FOR
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Appeal from a judgnent (denom nated order) of the Suprene Court,
Ontario County (Frederick G Reed, A J.), entered February 15, 2017 in
a proceeding pursuant to CPLR article 78 and decl aratory judgnment
action. The judgnment, in effect, denied the notion of respondents-
def endants Town of Hopewel | Zoning Board of Appeals and Town of
Hopewel | Pl anning Board to dism ss the petition/conplaint, declared
t he vari ance approval s of respondent-defendant Town of Hopewel | Zoning
Board of Appeals null and void, and remtted the matter for
reconsi derati on.

It is hereby ORDERED that the judgnent so appealed fromis
unani mously nodified on the aw by granting the notion in part,
di sm ssing the petition/conplaint insofar as it sought declaratory
relief and vacating the declaration, and disni ssing the
petition/conplaint agai nst respondent-defendant Town of Hopewel |
Pl anni ng Board, and as nodified the judgnent is affirnmed w thout
costs.

Menorandum This matter stens fromthe grant of three area
variances by respondent -def endant Town of Hopewel | Zoning Board of
Appeal s (ZBA) relieving respondent-defendant Emly Jeffery of a
m nimum |l ot width requirenent with respect to Jeffery’'s proposed
subdi vi sion of property located in the Town of Hopewell (Town).
Petitioners-plaintiffs (petitioners) commenced this hybrid CPLR
article 78 proceedi ng and decl aratory judgnment action seeking to annul
the ZBA's determ nations approving the area variances and seeking a
j udgnment declaring the ZBA' s votes approving those variances voi d.
Thereafter, the ZBA and respondent-defendant Town of Hopewel | Pl anning
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Board (Pl anning Board) noved to disnm ss the petition/conplaint on,
inter alia, the grounds that petitioners failed to state a cause of
action against the Planning Board and inproperly sought declaratory
relief. The ZBA and Pl anning Board (collectively, respondents) appea
froma judgnment that, in effect, denied their notion and granted the
relief sought in the petition/conplaint.

W agree with respondents that Suprene Court erred in denying
that part of their notion with respect to the request for declaratory
relief, and we therefore nodify the judgnment accordingly.
“[Pletitioner[s] inproperly sought a declaration [pursuant to CPLR
article 30] inasnuch as that relief is not an avail able renedy for
chal l enging an adm nistrative determnation” (Matter of One Ni agara
LLCv Cty of Niagara Falls, 78 AD3d 1554, 1555 [4th Dept 2010]; see
Matter of Potter v Town Bd. of Town of Aurora, 60 AD3d 1333, 1334 [4th
Dept 2009], appeal dism ssed 12 NY3d 882 [2009], |v denied 13 NY3d 707
[2009]). W also agree with respondents that the court erred in
denying that part of their notion seeking to dism ss the
petition/conplaint against the Planning Board, and we therefore
further nodify the judgnent accordingly. The Planning Board, “which
did not render the determ nation[s] [approving the area variances], is
not a proper party to this proceeding . . . and the proceedi ng nust,

t hus, be dism ssed insofar as asserted against it” (Matter of
Navaretta v Town of Oyster Bay, 72 AD3d 823, 826 [2d Dept 2010]; see
generally Matter of Wttie v State of NY. Of. of Children & Fam |y
Servs., 55 AD3d 842, 843 [2d Dept 2008]).

W agree with petitioners, however, that the court properly
annul l ed the ZBA' s determ nations. The Town’s Zoni ng Code (Code)
provides that “[t]he [ZBA] shall refer applications for variance
requests to the Planning Board for review and comments. The Pl anni ng
Board shall forward coments within 30 days of the close of a public
hearing of the [ZBA]” (Code §8 302 [G). Here, the Planning Board
conducted a neeting on June 20, 2016, and voted to approve the
rel evant variances. On June 27, 2016, the ZBA held a public hearing
and postponed its decision on the variance application until certain
residents could conment at an upcom ng July 18, 2016 Pl anni ng Board
nmeeting. At the July 18, 2016 Pl anning Board neeting, various
resi dents opposed the variances, and the Planning Board reversed its
initial June 20, 2016 determ nation and voted not to approve the area
vari ances. Thereafter, the ZBA determ ned that the Planning Board did
not have the authority to reverse its prior determination and that the
July 18, 2016 vote was null and void. The ZBA net on August 22, 2016
and voted to approve the area variances w thout considering the
Pl anning Board s July 18, 2016 revi ew and comrents.

“ 1t is well established that [c]ourts nay set aside a zoning
board determ nation only where the record reveals that the board acted
illegally or arbitrarily, or abused its discretion, or that it nmerely
succunbed to generalized conmunity pressure’ ” (Matter of Bartz v
Village of LeRoy, 159 AD3d 1338, 1341 [4th Dept 2018]; see CPLR 7803
[3]; Matter of Expressview Dev., Inc. v Town of Gates Zoning Bd. of
Appeal s, 147 AD3d 1427, 1428 [4th Dept 2017]). Here, inasmuch as no
ZBA public hearing took place until June 27, 2016, the June 20, 2016
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action on the variance application by the Planning Board was
procedural ly inproper (see Code 8§ 302 [G). The ZBA's refusal to
consi der the procedurally conpliant July 18, 2016 review and coments
submtted by the Planning Board therefore violated the procedure set
forth in section 302 (G of the Code. W thus conclude that the ZBA s
grant of the area variances was “nmade in violation of |awful procedure
[and] was affected by an error of law (CPLR 7803 [3]).

In light of our determ nation, we do not address respondents’
remai ni ng contention.

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court



SUPREME COURT OF THE STATE OF NEW YORK
Appellate Division, Fourth Judicial Department

788

CA 18-00071
PRESENT: SM TH, J.P., CENTRA, LINDLEY, CURRAN, AND W NSLOW JJ.

DEBORAH O REI LLY- MORSHEAD, PLAI NTI FF- RESPONDENT,
\% MVEMORANDUM AND ORDER

CHRI STI NE O REI LLY- MORSHEAD, DEFENDANT- APPELLANT.

EMPI RE JUSTI CE CENTER, ROCHESTER (AMY E. SCHWARTZ- WALLACE OF COUNSEL),
AND THE LEGAL AI D SOCI ETY OF ROCHESTER, FOR DEFENDANT- APPELLANT.

BADAI N & CRONDER, ROCHESTER ( LARA ROBI N BADAI N OF COUNSEL), FOR
PLAI NTI FF- RESPONDENT.

Appeal from an order of the Suprene Court, Mnroe County (R chard
A. Dollinger, A J.), entered April 3, 2017. The order, insofar as
appeal ed from denied that part of defendant’s notion seeking a
determ nation that property acquired between June 9, 2003 and June 9,
2006 is subject to equitable distribution, and granted plaintiff
partial summary judgnent determ ning that such property is not subject
to equitable distribution.

It is hereby ORDERED that the order insofar as appealed fromis
unani nously reversed on the | aw wi thout costs, the second ordering
par agraph is vacated, and that part of the notion seeking a
determ nation that property acquired between June 9, 2003 and June 9,
2006 is subject to equitable distribution is granted.

Mermorandum  Plaintiff and defendant are residents of New York
who, on June 9, 2003, traveled to Vernont and entered into a civil
union under the laws of that state. On June 9, 2006, the parties were
married in Canada. |In 2014, plaintiff comenced this action seeking
di ssolution of the marri age and def endant counterclained for, inter
alia, dissolution of the civil union and the equitable distribution of
property acquired during the civil union. Defendant thereafter noved
for, inter alia, sunmary judgnment on that counterclai mand requested
that Suprene Court distribute the property acquired during the period
of the civil union pursuant to the Donestic Relations Law or, in the
alternative, pursuant to the court’s equity jurisdiction. Plaintiff
opposed the notion and sought an order determ ning that property
acquired during the civil union but before the marriage is separate
property and is therefore not subject to equitable distribution. The
court granted defendant’s notion in part, dissolved the civil union,
and “search[ed] the record” to grant partial summary judgnment to
plaintiff, determ ning that property acquired during the civil union
is not subject to equitable distribution on the ground that the court
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| acked authority to distribute such property. The court ordered that
the remaining issues with respect to the dissolution of the marriage
and the equitable distribution of property would be determ ned after
trial. Defendant appeals fromthose parts of the order that denied
her notion and granted plaintiff summary judgnment with respect to the
equitable distribution of property acquired during the civil union.
W reverse the order insofar as appealed from vacate the second
ordering paragraph granting partial summary judgnment to plaintiff, and
grant that part of the notion seeking a determ nation that property
acquired during the civil union and prior to the marriage, i.e.,

bet ween June 9, 2003 and June 9, 2006, is subject to equitable

di stribution.

Contrary to defendant’s contention, the court properly declined
to treat the civil union as equivalent to a marriage for the purposes
of the equitable distribution of property under the Donestic Rel ations
Law. Wen the New York State Legislature enacted the Marri age
Equality Act, it granted same-sex couples the right to marry, but it
did not grant those couples who had entered into civil unions the sane
rights as those who narry. Rather, the Donestic Rel ations Law
provides that “[a] marriage that is otherw se valid shall be valid
regardl ess of whether the parties to the marriage are of the sanme or
different sex” (8 10-a [1] [enphasis added]). Wile the word
“marriage” is not defined in the Donestic Rel ations Law, the
di sposition of property in a matrinonial action is dependent on
whet her that property is “[njarital property” (8 236 [B] [5] [c]).

The Donestic Rel ations Law defines “ ‘marital property’ ” as property
acquired “during the marriage” (8 236 [B] [1] [c]) and, as relevant
here, “separate property” is defined as “property acquired before
marriage” (8 236 [B] [1] [d] [1]). Here, there is no dispute that the
parties were married on June 9, 2006, and thus that the property at

i ssue was acquired prior to the parties’ marriage. W cannot ignore
the statutory definitions in order to determne that the definition of
“marital property” in the Domestic Relations Law includes property
acquired during a civil union. Thus, we conclude that the court
properly determned that a civil union is not equivalent to a marriage
for the purposes of the equitable distribution of property, and thus
properly deni ed defendant’s request for equitable distribution
pursuant to Donestic Relations Law 8§ 236 (B) (5) (c) of the property
acquired during the civil union but prior to the marri age.

W concl ude, however, that the court erred in denying defendant’s
request to apply principles of comty to the civil union and thereby
recogni ze that both parties have rights with respect to property
acquired during the civil union. In Debra H v Janice R (14 Ny3d 576
[ 2010], rearg denied 15 NY3d 767 [2010], cert denied 562 US 1136
[ 2011] ), the Court of Appeals “invoked the comon | aw doctrine of
comty to rule that, because [a] couple had entered into a civil union
in Vernont prior to [a] child s birth-and because the union afforded
Debra H parental status under Vernont |aw-her parental status should
be recogni zed under New York Law as well” (Matter of Brooke S.B. v
Eli zabeth A.C.C., 28 NY3d 1, 22 [2016]). Thus, the Court noted that a
civil union under Vernont |aw created parental rights, and the Court
determi ned that, under the principles of comty, those rights should
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be recogni zed under New York | aw (see Debra H., 14 Ny3d at 599-600).
While the Court |eft open the question whether New York shoul d extend
comty to the civil union for purposes other than parentage (id. at
601), we conclude that comty does require the recognition of property
rights arising froma civil union in Vernont. One of the consequences
of the parties’ civil union in Vernont was that they would receive
“all the same benefits, protections, and responsibilities under |aw

: as are granted to spouses in a civil marriage” (M Stat Ann, tit
15, 8§ 1204 [a]), including rights with respect to “divorce . . . and
property division” (8 1204 [d]; see DeLeonardis v Page, 188 Vt 94,
101, 998 A2d 1072, 1076 [2010]). That rule is consistent with the
public policy of New York, inasnuch as the |laws of Vernont and New
York both “predicate[] [property rights] on the objective evidence of
a formal legal relationship,” i.e., legal union between the parties
(Debra H, 14 NY3d at 606). In other words, under the |laws of both
Vermont and New York, property acquired during a | egal union of two
peopl e—in Vernmont a civil union or marriage, and in New York, a
marriage—i s subject to equitable distribution under the governing
statutes of the state. The relevant New York and Vernont statutes
both provide simlar factors for the court to consider when

determ ning the equitable distribution of the property (conpare
Donestic Relations Law 8 236 [B] [5] [c], [d], with Vt Stat Ann, tit
15, 8 751 [b]). Thus, we conclude that, under the principles of
comty, the property acquired during the civil union and prior to the
marriage i s subject to equitable distribution, and such property wl|
therefore be equitably distributed after trial, along with the
property acquired during the marriage.

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Ann
Mari e Taddeo, J.), entered January 27, 2017. The order granted the
nmotion of plaintiff for summary judgnent and deni ed the cross notion
of defendant Philip Cufo for summary judgnent.

It is hereby ORDERED t hat said appeal is unaninmously dism ssed
wi t hout costs.

Menorandum  These consol i dated appeals arise froman action to
forecl ose a nortgage secured by property owned by Philip Gufo
(defendant). |In appeal No. 2, defendant appeals froman order that,
inter alia, granted plaintiff’s notion for summary judgnent on the
conpl aint and deni ed defendant’s cross notion seeking, anong ot her
relief, summary judgnent dism ssing the conplaint against himon the
ground that the statute of limtations had expired. |In appeal No. 1,
def endant purports to appeal froma separate order granting the notion
and denying the cross notion. As an initial nmatter, we note that the
notice of appeal applies only to the order in appeal No. 2.
Nevert hel ess, we exercise our discretion to treat the notice of appea
as valid with respect to both orders (see CPLR 5520 [c]). W further
note, however, that the order in appeal No. 1 was superseded by the
order in appeal No. 2, and we therefore nust dism ss appeal No. 1 (see
Morris v Ontario County, 152 AD3d 1185, 1186 [4th Dept 2017]).

Contrary to defendant’s contention, Suprene Court properly
granted plaintiff’s notion. Before addressing the nerits, we concl ude
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that, although raised for the first time on appeal, plaintiff’s
contention that defendant does not have standing to assert a statute
of limtations defense is properly before us inasnuch as it is an

i ssue of law that “could not have been avoi ded by [defendant] if
brought to [his] attention in a tinely manner” (Oram v Capone, 206
AD2d 839, 840 [4th Dept 1994]). W further concl ude, however, that
def endant, as the owner of the property, has standing to assert that
defense (cf. Pritchard v Curtis, 101 AD3d 1502, 1502-1503 [3d Dept
2012]).

Wth respect to the nerits, we conclude that plaintiff net its
initial burden with respect to the cause of action for foreclosure “by
submtting the note and nortgage together with an affidavit of
nonpaymnent” (Brandyw ne Pavers, LLC v Bonbard, 108 AD3d 1209, 1209
[4th Dept 2013]; see Deutsche Bank Natl. Trust Co. v Abdan, 131 AD3d
1001, 1002 [2d Dept 2015]). “The burden then shifted to defendant]]
to attenpt to defeat summary judgnment by production of evidentiary
material in adm ssible formdenonstrating a triable issue of fact with
respect to sonme defense to plaintiff’s recovery on the note[] and
[mortgage]” (I.P.L. Corp. v Industrial Power & Light. Corp., 202 AD2d
1029, 1029 [4th Dept 1994]; see Brandyw ne Pavers, LLC, 108 AD3d at
1209- 1210).

W reject defendant’s contention that the evidence that he
submitted in opposition raised a triable issue of fact with respect to
the statute of |limtations defense. Defendant subm tted evi dence
establishing that plaintiff had conmenced foreclosure actions in 2007
and 2008, nore than six years before the comencenent of this action,
and “[t]he filing of the sunmons and conpl aint seeking the entire
unpai d bal ance of principal in the prior foreclosure action
constituted a valid election by the plaintiff to accelerate the
maturity of the debt” (Deutsche Bank Natl. Trust Co. v Adrian, 157
AD3d 934, 935 [2d Dept 2018]). Furthernore, it is well settled that,
where “the nortgage hol der accelerates the entire debt . . . , the
si x-year statute of l[imtations begins to run on the entire debt”
(WIlmngton Sav. Fund Socy., FSB v Gustafson, 160 AD3d 1409, 1410 [4th
Dept 2018]; see Business Loan Cr., Inc. v Wagner, 31 AD3d 1122, 1123
[4th Dept 2006]). It is also well settled, however, that “ ‘[a]
| ender may revoke its election to accelerate the nortgage, [although]
it must do so by an affirmative act of revocation occurring during the
Si x-year statute of Iimtations period subsequent to the initiation of
the prior foreclosure action’ ” (Deutsche Bank Natl. Trust Co., 157
AD3d at 935; see Kashi pour v Wl mngton Sav. Fund Socy., FSB, 144 AD3d
985, 987 [2d Dept 2016], |v denied 29 NYy3d 919 [2017]). Here, in
support of its notion, plaintiff submtted evidence establishing that
the prior foreclosure actions commenced in 2007 and 2008 were settl ed
by a nodification agreenent between plaintiff and the borrower whereby
paynents on the nortgage resuned. That evidence “establishes that the
statute of limtations was tolled by denonstrating ‘that [partia
paynent] was paid to and accepted by [plaintiff] as such, acconpanied
by circunmstances anounting to an absol ute and unqualified
acknow edgnent by the debtor of nore being due, fromwhich a prom se
may be inferred to pay the remainder’ ” (Business Loan Cr., Inc., 31
AD3d at 1123, quoting Crow v d eason, 141 NY 489, 493 [1894]).
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Def endant failed to submt any evidence establishing that the
nodi fication agreenent did not toll the statute of limtations, and
thus failed to raise an issue of fact.

W reject defendant’s further contention that he raised a triable
i ssue of fact by submitting evidence that plaintiff comenced anot her
prior foreclosure action in Septenber 2009, which was after the
nodi fi cation agreenent was signed. Although the limtations period
began to run when that action was comrenced, this action was commenced
in June 2015, which was within the six-year statute of |imtations.

For the same reasons, we conclude that the court properly denied
defendant’ s cross noti on.

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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Appeal from an order of the Suprene Court, Monroe County (Ann
Mari e Taddeo, J.), entered January 27, 2017. The order, inter alia,
granted the notion of plaintiff for summary judgnment agai nst def endant
Philip Gufo, and struck the answer of that defendant.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Same nenorandumas in U S. Bank N. A v Balderston ([appeal No. 1]
—AD3d —[July 25, 2018] [4th Dept 2018]).

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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Appeal from a judgrment of the Suprenme Court, Monroe County
(Thomas E. Moran, J.), rendered Novenber 24, 2014. The judgnent
convi cted defendant, upon a jury verdict, of crimnal possession of a
weapon in the second degree (two counts) and nenacing in the second
degr ee.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously nodified on the | aw by reversing those parts convicting
def endant of crimnal possession of a weapon in the second degree
under count two of the indictnent and nenacing in the second degree
under count three of the indictnent and as nodified the judgnent is
affirnmed, and a newtrial is granted on those counts.

Menorandum  On appeal froma judgnment convicting himupon a jury
verdict of two counts of crimnal possession of a weapon (CPW in the
second degree (Penal Law 8 265.03 [1] [Db]; [3]) and one count of
menaci ng in the second degree (8 120.14 [1]), defendant contends that
a supplenental instruction provided by Suprenme Court in response to a
jury note constituted an abuse of discretion. W agree. Therefore,
we nodi fy the judgnent by reversing those parts convicting himof CPW
in the second degree and nenacing in the second degree under the
second and third counts of the indictnment, respectively, and we grant
hima new trial on those counts.

On a summer day in 2012, defendant ate breakfast at a restaurant
on Monroe Avenue in the City of Rochester. D spleased with the cost
of the breakfast, he conplained loudly to the restaurant’s staff and
becane belligerent. One nenber of the staff (conplainant) asked him
to | eave. Weeks l|later, defendant returned to the restaurant and
approached the conplainant. According to the conplainant’s tria
testi nony, defendant pulled a gun from his wai stband, pointed it at
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t he conpl ai nant, and denanded sexual favors from other nenbers of the
restaurant’s staff as conpensation for the cost of the breakfast. The
conpl ai nant agai n asked defendant to | eave the restaurant. Defendant
did so, and wal ked to a nearby conveni ence store. The police

appr ehended hi mthere and di scovered an anti que French pistol in his
wai st band. The pistol was | oaded with nine rounds and had one round
in the chanber.

Thereafter, a grand jury indicted defendant. The first count of
the indictnent charged himw th CPWin the second degree on the ground
t hat he possessed a | oaded firearmand was not in his honme or place of
busi ness (see Penal Law 8§ 265.03 [3]). The second count charged him
with CPWin the second degree on the ground that he possessed a | oaded
firearmwith the intent to use it unlawfully against another (see
8§ 265.03 [1] [b]). The third count charged himw th nmenacing in the
second degree on the ground that, by displaying the firearm he
intentionally placed or attenpted to place another person in
reasonabl e fear of physical injury, serious physical injury, or death
(see 8§ 120.14 [1]).

At trial, defendant testified that the gun had belonged to his
grandf at her, who was a veteran of World War 1I. On the day of the
i ncident, defendant was transporting the gun in his truck to another
famly nmenber, also a war veteran. He decided to stop at a bar near
the restaurant, but he kept the gun on his person so that no one could
steal it fromhis truck. After the bar closed, defendant noticed the
conpl ainant inside the restaurant. Defendant testified that he was
renorseful about their initial confrontation, so he went inside the
restaurant to make anends with the conplainant. After he entered the
restaurant, the conplainant insulted him so defendant insulted the
conpl ai nant back and left the restaurant. Defendant denied that he
di spl ayed the gun.

During its deliberations, the jury sent the court a note
requesting clarification of the ternms “intent” and “unlawful |l y” as
they are used in Penal Law 8§ 265.03 (1). Wth respect to those terns,
the jury asked: “Does that nean when he put the gun in his waistband,
when he stepped out of the car or when he pulled it out of his pants
or at any point in tinme he was in possession of the gun?” The court
recessed for the evening w thout responding to the note. The next
norning, the jury sent an additional note asking the court to read
back any testinony about the interaction in the restaurant between
def endant and the conpl ainant. The prosecutor then asked the court to
instruct the jury, pursuant to Penal Law 8§ 265.15 (4), that possession
of a loaded firearmis presunptive evidence of intent to use it
unl awful I y agai nst anot her. Defense counsel objected. Defense
counsel noted that the prosecutor had not previously requested that
instruction, and argued that it would be error for the court to read
the instruction for the first tine at that stage of the proceedi ngs
because defense counsel no |onger had the opportunity to address the
presunption of intent in his sunmmation. The court overrul ed the
objection and instructed the jury: *l have decided to give you
anot her | egal instruction and what | would |like you to do is[,] after
you hear this legal instruction, we're going to send you back. If you
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want us to [read back the requested testinony,] actually we’'re going
to continue to do it. If you don't want it, tell us, send a note out
telling us, but let me read you this. The possession of a | oaded
firearmis presunptive evidence of intent to use the same unlawful |y
agai nst another. Wat that neans is that if the People have proven
beyond a reasonabl e doubt that defendant possessed a | oaded firearm
then you may, but are not required to, infer fromthe fact that he did
so with the intent to use the sane unlawfully agai nst another.” The
jury resuned its deliberations and, within two m nutes, wote the
court a note stating that no additional information was necessary and
that it had reached a verdict.

The Crimnal Procedure Law allows the jury to ask the court to
clarify an instruction “[a]t any time during its deliberation” (CPL
310.30). Upon receiving such a request, the court nust “ ‘performthe
del i cate operation of fashioning a response which nmeaningfully
answer[s] the jury's inquiry while at the same tine working no
prejudice to the defendant’ ” (People v Brewer, 118 AD3d 1409, 1413
[4th Dept 2014], |v denied 24 Ny3d 1082 [2014]; see People v MIler
288 AD2d 698, 700 [3d Dept 2001]). “[T]he court has significant
di scretion in determ ning the proper scope and nature of the response”
(People v Taylor, 26 NY3d 217, 224 [2015]). |In determ ning whether
the court’s response constituted an abuse of discretion, “ ‘[t]he
factors to be evaluated are the formof the jury's question, which my
have to be clarified before it can be answered, the particular issue
of which inquiry is made, the [information] actually given and the
presence or absence of prejudice to the defendant’ ” (id., quoting
People v Mall oy, 55 Ny2d 296, 302 [1982], cert denied 459 US 847
[ 1982]).

We conclude that the court failed inits duty to fashion a
response that neaningfully answered the jury’'s question and to avoid
prejudi cing defendant. The jury notes denonstrate that the jury had
t hought ful questions about intent and was carefully wei ghing the
conflicting testinmony of the witnesses to determ ne whet her and when
defendant in fact forned the intent to use the gun unlawfully agai nst
another. The court, however, instructed the jury that defendant’s
possessi on of the gun was presunptive evidence of intent to use it
unlawful Iy, and that the jury may not need or want to consider
addi tional evidence in light of that presunption. That answer was not
responsive to either note. WMreover, the court’s response prejudiced
def endant by introducing new principles of |aw after summati ons, when
def ense counsel no |longer had the opportunity to argue that, despite
t he presunption, the evidence established that defendant |acked the
requisite intent (see Brewer, 118 AD3d at 1413; see generally People v
Sierra, 231 AD2d 907, 908 [4th Dept 1996]).

We further conclude that the error is not harm ess. Even
assum ng, arguendo, that the proof of guilt is overwhel m ng, we cannot
conclude that there is no significant probability that defendant woul d
have been acquitted on the second and third counts if the court had
not abused its discretion in responding to the jury notes (cf. People
v Nevins, 16 AD3d 1046, 1047 [4th Dept 2005], |v denied 4 NY3d 889
[ 2005], cert denied 548 US 911 [2006]; see generally People v
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Crinmmins, 36 Ny2d 230, 241-242 [1975]).

Nevert hel ess, we reject defendant’s contention that the foregoing
error conpels reversal of that part of the judgnment convicting him of
CPWin the second degree under the first count of the indictnent. The
crime charged under that count does not require intent (see Penal Law
8 265.03 [3]), and defendant’s trial testinony established every
el enent of that crine. The jury notes focused on the second and third
counts and the legal definition of intent, and nade no reference to

the first count or its elenents. Thus, there was no “ ‘reasonabl e
possibility’ that the jury' s decision to convict on the tainted
counts[, i.e., counts two and three,] influenced its guilty verdict in

a ‘nmeaningful way’ ” on the first count (People v Doshi, 93 NY2d 499,
504-505 [1999], quoting People v Baghai-Kermani, 84 NY2d 525, 532-533
[ 1994]).

Def endant failed to preserve for our review the further
contention in his main and pro se supplenental briefs that the court
erred in failing to conduct an inquiry of the jury foreperson inasnuch
as he did not request that the court make an inquiry of her or nove to
di scharge her (see People v Quinones, 41 AD3d 868, 868 [2d Dept 2007],
I v denied 9 NY3d 1008 [2007]), and we decline to exercise our power to
review his contention as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]).

The sentence with respect to count one of the indictnent is not
unduly harsh or severe. Finally, we conclude that the additiona
contentions in defendant’s pro se supplenental brief do not require
reversal or further nodification of the judgnent.

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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Appeal from a judgnment of the Suprenme Court, Onondaga County
(John J. Brunetti, A J.), rendered June 19, 2012. The judgnent
convi cted defendant, upon a jury verdict, of burglary in the second
degree, crimnal possession of a weapon in the second degree, crimna
m schief in the fourth degree, petit larceny and crim nal possession
of stolen property in the fifth degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of, inter alia, burglary in the second degree
(Penal Law 8 140.25 [2]) and crimnal possession of a weapon in the
second degree (8 265.03 [3]). Addressing first defendant’s
contentions in his main brief, we conclude that defendant was not
deni ed effective assi stance of counsel. Defendant contends that
def ense counsel was ineffective in failing to call an expert to
testify regarding the potency of the al coholic beverage that defendant
admtted to drinking on the night of the incident in support of an
i ntoxication defense. That contention lacks merit. *“ ‘Defendant has
not denonstrated that such testinmony was available, that it would have
assisted the jury inits determnation or that he was prejudiced by
its absence’ ” (People v Jurgensen, 288 AD2d 937, 938 [4th Dept 2001],
| v denied 97 Ny2d 684 [2001]). Contrary to defendant’s contention,
expert testinony was not required to establish an intoxication
def ense, and “defendant now offers little nore than specul ative
assertions that an expert’s testinony woul d have supported it” (People
v Muller, 57 AD3d 1113, 1114 [3d Dept 2008], |v denied 12 Ny3d 761
[ 2009] ; see People v King, 124 AD3d 1064, 1067 [3d Dept 2015], |lv
deni ed 25 NY3d 1073 [2015]).
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Def endant further contends that defense counsel was ineffective
in failing to establish the nmeaning of a notation regarding his bl ood
al cohol content that was apparently placed on a jail formwhen he was

booked into the jail inasmuch as that information would have supported
his intoxication defense. W reject that contention. It is well
settled that, in order to establish that counsel was ineffective,

def endant nust “ ‘denonstrate the absence of strategic or other

legiti mate explanations’ for counsel’s allegedly deficient conduct”
(Peopl e v Bank, 129 AD3d 1445, 1447 [4th Dept 2015], affd 28 Ny3d 131
[ 2016], quoting People v Rvera, 71 Ny2d 705, 709 [1988]; see People v
Benevento, 91 NY2d 708, 712 [1998]; People v Anwar, 151 AD3d 1628,
1629 [4th Dept 2017], |v denied 30 NY3d 947 [2017]). There is no

evi dence denonstrating that the notation indicated that defendant was
i ntoxi cated, and indeed it could be interpreted to indicate that he
was sober enough to legally operate a notor vehicle. Consequently, we
will not “second-guess whether [the] course chosen by defendant’s
counsel was the best trial strategy, or even a good one, so |long as
def endant was afforded neani ngful representation” (People v
Satterfield, 66 Ny2d 796, 799-800 [1985]). Here, “the evidence, the
law, and the circunstances of [the] case, viewed in totality and as of
the tine of the representation, reveal that [defendant’s] attorney
provi ded neani ngful representation” (People v Baldi, 54 Ny2d 137, 147
[1981]; see Satterfield, 66 Ny2d at 798-799).

Def endant’ s contention, that he was deprived of effective
assi stance of counsel regarding his decision to reject a pretrial plea
offer, “involves strategi c di scussions between defendant and his
attorney outside the record on appeal, and it nust therefore be raised
by way of a notion pursuant to CPL 440. 10" (People v Manning, 151 AD3d
1936, 1938 [4th Dept 2017], Iv denied 30 NY3d 951 [2017]; see People v
Surowka, 103 AD3d 985, 986-987 [3d Dept 2013]).

Defendant’s further contention that Suprenme Court commtted a
node of proceedings error when it permtted the weapon that had been
received in evidence to be provided to the jurors in response to a
jury note without notifying counsel of that request lacks nmerit. 1In
its charge, the court instructed the jury that they could request that
certain exhibits, including the rifle and ammunition, be provided to
them and defense counsel did not object to that charge or request any
suppl emental instruction regarding the rifle or anmunition (see CPL
310.20 [1]). Therefore, when the jury sent a note requesting the
rifle, it was not error for the court to provide that exhibit to them
wi thout further input fromthe parties (see People v Dam ano, 87 Ny2d
477, 487 [1996], superceded by statute on other grounds as stated in
People v MIler, 18 NY3d 704, 706 [2012]; People v Black, 38 AD3d
1283, 1285-1286 [4th Dept 2007], |v denied 8 NY3d 982 [2007]). To the
contrary, the jury's request “was nothing nore than an inquiry of a
mnisterial nature . . . , unrelated to the substance of the verdict
: As a result, the judge was not required to notify defense counse
nor provide themw th an opportunity to respond, as neither defense
counsel nor defendant coul d have provided a meani ngful contribution”
(People v Cchoa, 14 NYy3d 180, 188 [2010]).

W reject defendant’s contention that the court erred in denying



- 3- 801
KA 12-01622

his nmotion to dismss the indictnment pursuant to CPL 210.35 (4) on the
ground that the People failed to provide himw th reasonabl e notice of
the grand jury proceedi ngs pursuant to CPL 190.50 (5) (a). “CPL
190.50 (5) (a) does not nandate a specific time period for notice;
rather, ‘reasonable tinme’ nust be accorded to allow a defendant an
opportunity to consult with [defense] counsel and deci de whether to
testify before a [g]rand [j]lury” (People v Sawer, 96 Ny2d 815, 816
[2001]). Here, the record establishes that the Peopl e gave defendant
and his attorney 1% days’ notice that the matter was to be presented
to the grand jury, which constituted reasonable notice (see People v
Sawyer, 274 AD2d 603, 605-606 [2000], affd 96 Ny2d 815 [2001]; People
v Lanier, 130 AD3d 1310, 1312 [3d Dept 2015], Iv denied 26 NY3d 1009

[ 2015]). Thus, we conclude that defendant had “sufficient tine to
consult with defense counsel prior to the filing of the indictnent

and, because neither defendant nor defense counsel notified the People
that defendant intended to testify before the grand jury, defendant
was not deprived of the right to testify” (People v Quick, 48 AD3d
1223, 1223 [4th Dept 2008]; see People v Johnson, 46 AD3d 1384, 1385

[ 4th Dept 2007]).

We al so reject defendant’s contention that he was denied the
right to be present at a sidebar conference during the jury selection
process. It is well settled that “reversal is not required [where, as
here], because of the nmatter then at issue before the court or the
practical result of the determination of that matter, the defendant’s
presence could not have afforded himor her any neani ngful opportunity
to affect the outcone” (People v Roman, 88 Ny2d 18, 26 [1996], rearg
deni ed 88 NY2d 920 [1996]; see generally People v Ganble, 137 AD3d
1053, 1055 [2d Dept 2016]).

We reject defendant’s contention that the verdict is contrary to
t he wei ght of the evidence inasrmuch as his intoxication prevented him
fromformng the requisite intent to commt certain crinmes of which he
was convi cted, and from know ngly possessing the weapon. Upon
reviewi ng the evidence “in light of the elenents of the crinme[s] as
charged [to the jury] w thout objection by defendant” (People v Noble,
86 Ny2d 814, 815 [1995]; see People v Danielson, 9 NY3d 342, 349
[ 2007] ), we conclude that the verdict is not against the weight of the
evi dence.

Penal Law § 15.25 states that “[i]ntoxication is not, as such, a
defense to a crimnal charge; but in any prosecution for an offense,
evi dence of intoxication of the defendant may be offered by the
def endant whenever it is relevant to negative an el enent of the crine

charged.” Although there was evidence in this case that defendant
consuned al cohol, and thus the jury could have concluded that he was
intoxicated, “it is well settled that ‘[a]n intoxicated person can

formthe requisite crimnal intent to commt a crine, and it is for
the trier of fact to decide if the extent of the intoxication acted to
negate the elenent[s] of intent’ ” and know edge (People v WII i amns,
158 AD3d 1170, 1171 [4th Dept 2018], |v denied 31 NYy3d 1018 [2018];
see People v Principio, 107 AD3d 1572, 1573 [4th Dept 2013], |v denied
22 NY3d 1090 [2014]). Furthernore, it is also well settled that
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“ ‘[a] defendant may be presuned to intend the natural and probable
consequences of his [or her] actions . . . , and [i]ntent may be
inferred fromthe totality of conduct of the accused’ ” (People v
Meacham 151 AD3d 1666, 1668 [4th Dept 2017], |v denied 30 Ny3d 981
[ 2017]; see WIlians, 158 AD3d at 1170).

In addition, with respect to the burglary charge, “a defendant’s
intent to commt a crinme may be inferred fromthe circunstances of the
entry . . . , as well as fromdefendant’s actions and assertions when
confronted” (People v Maier, 140 AD3d 1603, 1603-1604 [4th Dept 2016],
| v deni ed 28 Ny3d 933 [2016] [internal quotation marks omtted]; see
People v Gaines, 74 Ny2d 358, 362 n 1 [1989]; People v Ramrez, 278
AD2d 897, 897 [4th Dept 2000], |v denied 96 NY2d 833 [2001]). Here,

t he evi dence established that defendant armed hinmself with a | oaded
weapon, nade several attenpts to enter the dwelling at issue by
cutting screens and attenpting to force open a door, eventually
entered through a second-story w ndow, took property and threw it out
of the window to a spot where it could be retrieved and | oaded into a
wai ting vehicle, and imrediately fled when confronted by the
homeowner. Based on that evidence and all the other evidence in the
record, we reject defendant’s contention that the evidence of his

i nt oxi cation negated the elenents of intent and know edge for the
crinmes of which he was convicted (see People v Madore, 145 AD3d 1440,
1440 [4th Dept 2016], |v denied 29 NY3d 1034 [2017]; People v Jackson,
269 AD2d 867, 867 [4th Dept 2000], |v denied 95 Ny2d 798 [2000]).

Contrary to defendant’s further contention, the integrity of the
grand jury proceedings was not inpaired by the prosecutor’s failure to
instruct the grand jurors on intoxication. The People were not
required to give an intoxication charge to the grand jury because
there was insufficient evidence of intoxication presented in that
forum and the People were also not required to present evidence of
any mtigating defense (see People v Lancaster, 69 Ny2d 20, 30 [1986],
cert denied 480 US 922 [1987]; People v Walton, 70 AD3d 871, 874 [2d
Dept 2010], Iv denied 14 NY3d 894 [2010]) and, “[l]ike a mtigating
defense, intoxication nmerely reduces the gravity of the offense by
negating an elenment” (People v Harris, 98 Ny2d 452, 475 [2002]). *“The
Peopl e generally enjoy wi de discretion in presenting their case to the
[glrand [jlury . . . and are not obligated to search for evidence
favorable to the defense or to present all evidence in their
possession that is favorable to the accused” (Lancaster, 69 NY2d at
25-26). Although the prosecutor has a duty to instruct the grand jury
regardi ng any conpl ete defense, “the prosecutor’s obligation to
instruct the [g]lrand [j]Jury on a particul ar defense depends upon
whet her that defense has the ‘potential for elimnating a needless or
unf ounded prosecution’ ” (id. at 27, quoting People v Valles, 62 Ny2d
36, 38 [1984]). Here, we conclude that “[t] he People here were not
required to instruct the grand jury on intoxication” (Harris, 98 Ny2d
at 475).

The sentence is not unduly harsh or severe. W have considered
defendant’ s remaining contentions in his main brief and the
contentions in his pro se supplenental brief, and we concl ude t hat
none warrants reversal or nodification of the judgment.
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Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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Appeal from an order of the Suprene Court, Oneida County (Louis
P. Ggliotti, A J.), entered June 14, 2016. The order, anong ot her
t hi ngs, continued petitioner’s commtnent to a secure treatnent
facility.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum  Petitioner appeals froman order, entered after an
annual review hearing pursuant to Mental Hygiene Law 8§ 10.09 (d),
determ ning that he is a dangerous sex offender requiring confinenent
(see 8 10.03 [e]) and ordering his continued commtnent to a secure
treatnment facility pursuant to Mental Hygi ene Law 8 10.09 (h).

W reject petitioner’s contention that the evidence is not
legally sufficient to establish that he requires continued
confinement. Respondents’ evidence at the hearing consisted of the
report and testinony of a psychol ogi st who eval uated petitioner and
opi ned that petitioner suffers from nonexclusive pedophilic disorder,
unspeci fied paraphilic disorder, antisocial personality disorder, and
psychopat hy. The expert concluded that, as a result of those nental
conditions, diseases or disorders, petitioner has such an inability to
control his behavior that he is likely to commt sex offenses if not
confined to a secure treatnent facility. Respondents’ expert also
concl uded that petitioner posed a high risk for sexual violence based
on the Violence Ri sk Scal e-Sex O fender version, a test designed to
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eval uate an individual’s risk of sexual violence. Respondents’ expert
based her opinions on, inter alia, the fact that petitioner has “not
been treatnent conpliant” and that he has remained in Phase | of
treatment, despite being in a secure treatnment facility for al nost
five years.

Al t hough respondents’ expert acknow edged that petitioner has not
engaged in sexually inappropriate behavior while in confinenment, she
opi ned that the absence of such behavior is not indicative that he has
| earned to control his behavior. Rather, she attributed the absence
of sexual ly inappropriate behavior while confined to petitioner’s |ack
of access to his victimpool, which was nmainly conprised of
prepubescent mal es. Upon our review of the record, we concl ude that
respondents established by the requisite clear and convi nci ng evi dence
that petitioner “suffer[s] froma nental abnormality involving such a
strong predisposition to conmt sex offenses, and such an inability to
control behavior, that [he] is likely to be a danger to others and to
commt sex offenses if not confined to a secure treatnent facility”
(Mental Hygiene Law 8§ 10.03 [e]; see Matter of Billinger v State of
New York, 137 AD3d 1757, 1758 [4th Dept 2016], |v denied 27 NY3d 911
[ 2016] ; see also Matter of State of New York v Floyd Y., 30 NY3d 963,
965 [2017]).

We |ikew se reject petitioner’s challenge to Suprene Court’s
determ nation on the ground that it is against the weight of the
evidence. The court “ ‘was in the best position to evaluate the
wei ght and credibility’ ” of respondents’ expert testinony, and we
perceive no reason to disturb the court’s decision to credit that
testinmony (Billinger, 137 AD3d at 1758; see Matter of State of New
York v Parrott, 125 AD3d 1438, 1439 [4th Dept 2015], |v denied 25 Ny3d
911 [2015]).

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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Appeal from an order of the Suprenme Court, Monroe County (WIIliam
K. Taylor, J.), entered Septenber 22, 2017. The order denied the
noti on of defendant Val ero Energy Corporation to dismss the second
anmended conpl ai nt against it.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs, the notion is granted,
and the second anended conplaint is dismssed agai nst defendant Val ero
Ener gy Corporati on.

Mermorandum  Plaintiffs conmenced this action to recover the
costs of renediating environnmental contam nation to their property in
the City of Rochester. Plaintiffs allege that defendants, or their
respective predecessors in interest, caused the contam nation in the
1960s and 1970s. Val ero Energy Corporation (defendant) noved to
di sm ss the second anmended conplaint against it for |lack of persona
jurisdiction (see CPLR 3211 [a] [8]). Suprene Court denied the
notion, holding that plaintiffs had “provi ded anpl e evi dence
denonstrating the exi stence of facts sufficient to justify the
exerci se of personal jurisdiction over [defendant],” specifically that
def endant was the successor in interest to a conpany that was itself
subject to personal jurisdiction in New York. “[A]s such,” the court
continued, it “has personal jurisdiction over [defendant]” for the
all eged torts of its purported predecessor (enphasis added). W now
reverse
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It is undisputed that defendant, a foreign corporation with no
present contacts in this State, is not subject to persona
jurisdiction in New York under either CPLR 301 or 302 (a) (see
Senmenetz v Sherling & Wal den, Inc., 21 AD3d 1138, 1139-1140 [3d Dept
2005], affd on other grounds 7 Ny3d 194 [2006]). Neverthel ess,
plaintiffs contend that personal jurisdiction exists over defendant
because it ostensibly bears successor liability for a predecessor
corporation that was itself subject to personal jurisdiction in New
York. The Third Departnent, however, expressly rejected that
jurisdictional theory in Senenetz (see id. at 1140). The “successor
liability rule[s],” wote the Senenetz court, “deal with the concept
of tort liability, not jurisdiction. Wen and if [successor
liability] is found applicable, the corporate successor would be
subject to liability for the torts of its predecessor in any forum
having in personam jurisdiction over the successor, but the [successor
l[iability rules] do not and cannot confer such jurisdiction over the
successor in the first instance” (id.).

Plaintiffs do not challenge Senenetz’s holding or its rationale,
nor do they ask us to chart our own course on this novel and unsettled
jurisdictional issue (see generally Senenetz, 7 NY3d at 199 n 2; Edie
v Portland Othopaedics Ltd., 2017 W. 945936, *2 [SD NY, Feb. 16,

2017, No. 14-Civ-7350 (NRB)]; cf. Patin v Thoroughbred Power Boats
Inc., 294 F3d 640, 653 [5th G r 2002]; WIIlians v Bowran Livestock
Equi p. Co., 927 F2d 1128, 1132 [10th Cir 1991]; City of R chnond v
Madi son Mgt. Group, Inc., 918 F2d 438, 454 [4th Cr 1990]; Bridges v
Mosai ¢ d obal Hol dings, Inc., 23 So 3d 305, 315-317 [La C App 2008],
cert denied 1 So 3d 496 [La Sup Ct 2009]; Jeffrey v Rapid Am Corp.
448 M ch 178, 189-194, 529 NW2d 644, 650-653 [1995]; Hagan v Val -Hi,
Inc., 484 NW2d 173, 174-178 [lowa Sup C 1992]). Moreover, plaintiffs
do not claimthat defendant qualifies for personal jurisdiction under
the narrow “ *inherit[ed] jurisdictional status’ ” exception

recogni zed in Senenetz (21 AD3d at 1140-1141; see Societe Cenerale v
Florida Health Sciences Ctr., Inc., 2003 W. 22852656, *4 [SD NY, Dec.
1, 2003, No. 03-GCiv-5615 (MX)]). W therefore conclude that the
court erred in denying defendant’s notion to dismss the second
amended conpl aint against it for |ack of personal jurisdiction.

The parties’ remaining contentions are academc in |ight of our
determ nation

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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SATTORA SI DI NG DEFENDANTS- RESPONDENTS- APPELLANTS.

M CHAELS & SMOLAK, P.C., AUBURN (M CHAEL G BERSANI OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS- RESPONDENTS.

CHELUS, HERDZI K, SPEYER & MONTE, P.C., BUFFALO (M CHAEL M CHELUS CF
COUNSEL), FOR DEFENDANTS- RESPONDENTS- APPELLANTS BEN- FALL DEVELOPMENT,
LLC AND MARC- MAR HOMES, | NC

RUPP BAASE PFALZGRAF CUNNI NGHAM LLC, ROCHESTER ( MATTHEW A. LENHARD OF
COUNSEL), FOR DEFENDANT- RESPONDENT- APPELLANT DAVI D ALEN SATTORA, DA NG
BUSI NESS AS DAVI D SATTORA Sl DI NG

Appeal and cross appeals froman order of the Suprene Court,
Monroe County (Ann Marie Taddeo, J.), entered Septenber 27, 2017. The
order, anong other things, denied plaintiffs’ notion for partia
summary judgnent and granted in part and denied in part the cross
nmoti on of defendant David Al en Sattora, doing business as David
Sattora Siding, for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting plaintiffs’ notion,
denying that part of the cross notion of defendant David Al en Sattora,
doi ng business as David Sattora Siding, with respect to the Labor Law
§ 241 (6) cause of action against himand reinstating that cause of
action to that extent, and granting that part of the cross notion of
def endant David Alen Sattora, doing business as David Sattora Siding,
with respect to the cross clains of defendants Ben-Fall Devel opnent,
LLC and Marc-Mar Homes, Inc., and dism ssing those cross clains, and
as nodified the order is affirmed w thout costs.

Menorandum Plaintiffs conmenced this action seeking to recover
damages under, inter alia, Labor Law 88 200, 240 (1), and 241 (6) for
injuries that John O Provens (plaintiff) sustained when he fell from
a roof on which he had been working. As limted by their brief,
plaintiffs appeal froman order to the extent that it denied their
notion for partial summary judgnent on liability under section 240 (1)
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and granted that part of the cross notion of defendant David Al en
Sattora, doing business as David Sattora Siding (hereafter, Sattora),
for summary judgnment dism ssing the Labor Law 8§ 241 (6) cause of
action against him Defendants Ben-Fall Devel opment, LLC, the
property owner, and Marc-Mar Hones, Inc., the construction manager
(collectively, Ben-Fall defendants), cross-appeal fromthat part of
the sane order that denied their notion for summary judgnent on their
cross claimagainst Sattora for contractual indemification. As
limted by his brief, Sattora, the roofing contractor who
subcontracted to plaintiff’'s enployer the work in which plaintiff was
engaged at the tinme of his accident, also cross-appeals fromthe sane
order insofar as it denied those parts of his cross notion for sunmary
judgnent dism ssing the Labor Law 8§ 240 (1) cause of action agai nst
himand for sunmary judgnment dism ssing the cross clains for
contractual and common-|aw i ndemi fi cati on.

Addressing first plaintiffs’ appeal and Sattora s cross appea
with respect to the Labor Law 8 240 (1) cause of action, we agree with
plaintiffs that Supreme Court erred in denying their notion, and we
therefore nodify the order accordingly. “Plaintiff[s] met [their]
initial burden by establishing that [plaintiff’s] injury was
proxi mately caused by the failure of a safety device to afford him
proper protection froman elevation-related risk” (Raczka v Nichter
Uil. Constr. Co., 272 AD2d 874, 874 [4th Dept 2000]). *“[T]he
guestion of whether [a] device provided proper protection within the
meani ng of Labor Law 8§ 240 (1) is ordinarily a question of fact,
except in those instances where the unrefuted evidence establishes
that the device coll apsed, slipped or otherwise failed to performits
[i ntended] function of supporting the worker and his or her materials”
(Cullen v AT&T, Inc., 140 AD3d 1588, 1590 [4th Dept 2016] [i nternal
quotation marks omtted]; see Flowers v Harborcenter Dev., LLC, 155
AD3d 1633, 1634 [4th Dept 2017]). Here, plaintiffs established that,
on the norning of the accident, plaintiff had been instructed to work
on a pitched roof on which “toe boards,” i.e., two- by six-inch boards
nailed directly to the roof approximtely two to three feet up from
t he bottom edge of the roof, had already been installed, and
defendants failed to submt non-specul ative evidence to the contrary.
There is no dispute that the toe boards detached fromthe roof while
plaintiff was working, causing himto fall and sustain injuries. The
failure of that safety device constituted a violation of Labor Law
8§ 240 (1) as a matter of |law (see Cullen, 140 AD3d at 1590; see
generally Striegel v Hllcrest Hgts. Dev. Corp., 100 Ny2d 974, 976-978
[ 2003]), and that violation was, at mninum “ ‘a contributing cause
of [plaintiff’s] fall’® ” (Blake v Nei ghborhood Hous. Servs. of N.Y.
Cty, 1 NY3d 280, 287 [2003]; see Sins v City of Rochester, 115 AD3d
1355, 1355 [4th Dept 2014]). Thus, contrary to defendants’
contentions, plaintiff's alleged failure to utilize other safety
devi ces available on the job site, including his alleged failure to
reinstall the toe boards with additional supporting roof jacks, raises
no nore than an issue of contributory negligence (see Fronce v Port
Byron Tel. Co., Inc., 134 AD3d 1405, 1407 [4th Dept 2015]; Garzon v
Viola, 124 AD3d 715, 716-717 [2d Dept 2015]; Portes v New York State
Thruway Auth., 112 AD3d 1049, 1051 [3d Dept 2013], Iv dism ssed 22
NY3d 1167 [2014]).
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We further agree with plaintiffs on their appeal that the court
erred in granting Sattora’s cross notion with respect to the Labor Law
8§ 241 (6) cause of action, and we therefore further nodify the order
accordingly. Initially, we reject Sattora’ s contention that
plaintiffs |ack standing to challenge the court’s determ nation to
that extent because they failed to oppose that part of Sattora s cross
notion and thus were not aggrieved parties (cf. Capretto v City of
Buf fal o, 124 AD3d 1304, 1305 [4th Dept 2015]). 1In his cross notion,
Sattora contended that, because plaintiff’s conduct was the sole
proxi mate cause of his accident and Sattora never supervised or
controlled plaintiff’s work, not only should the Labor Law 88 240 (1)
and 200 causes of action be dism ssed, but “[p]laintiffs’ cause of
action under Labor Law § 241 (6) nust also be dismssed.” Plaintiffs
opposed that contention and, as noted above, established that
plaintiff’s conduct was not the sole proxi mate cause of his accident.
Plaintiffs therefore never abandoned that contention and are aggrieved
by the court’s ruling (cf. Capretto, 124 AD3d at 1305; Donna Prince L
v Waters, 48 AD3d 1137, 1138 [4th Dept 2008]).

W conclude that the court erred in dismssing plaintiffs’ Labor
Law 8 241 (6) cause of action on the ground that plaintiffs “failed to
establish with any specificity which section of the Industrial Code
[d] efendants allegedly violated.” Sattora neither raised that
contention in his cross notion nor established his prim facie
entitlement to dism ssal of that cause of action on any ground. Thus,
the burden never shifted to plaintiffs to address their clai mof
regul atory violations (see generally Wnegrad v New York Univ. Med.
Ctr., 64 Ny2d 851, 853 [1985]). In any event, plaintiffs’ second
suppl emrental verified bill of particulars, incorporated by reference
into Sattora s subm ssions on his cross notion, specified the
regul ations allegedly violated by defendants.

Wth respect to defendants’ cross appeals, we agree with Sattora
that he is entitled to summary judgnent dism ssing the Ben-Fall
def endants’ cross clains for common-|law and contract ual
i ndemmi fication. Thus, we further nodify the order by granting that
part of Sattora’ s cross notion.

“[T]o establish a claimfor comon-| aw i ndemni fi cati on, the one
seeking indemity nmust prove not only that it was not guilty of any
negl i gence beyond the statutory liability but must also prove that the
proposed i ndemitor was guilty of sone negligence that contributed to
t he causation of the accident” (Gove v Cornell Univ., 151 AD3d 1813,
1816 [4th Dept 2017] [internal quotation marks onmitted]; see Foots v
Consol i dated Bl dg. Contrs., Inc., 119 AD3d 1324, 1327 [4th Dept
2014]). The Ben-Fall defendants contend on appeal that they were free
fromany negligence contributing to plaintiff’s accident; however,
they do not dispute the court’s determ nation that Sattora was not
actively negligent as a matter of law. Thus, the Ben-Fall defendants’
comon- | aw i ndemmi fication cross clai mnmust be dism ssed regardl ess of
whet her they established their own freedom from negligence as a matter
of |aw.

Wth respect to the issue of contractual indemnification, “[w hen
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a party is under no legal duty to indemify,” such as here where
Sattora has no common-|law i ndemi fi cation obligation, “a contract
assum ng that obligation nust be strictly construed to avoi d readi ng
into it a duty which the parties did not intend to be assuned” (Hooper
Assoc. v AGS Conputers, 74 NY2d 487, 491 [1989]; see MKay v Weden,
148 AD3d 1718, 1722 [4th Dept 2017]). An indemification obligation
“shoul d not be found unless it can be clearly inplied fromthe

| anguage and purpose of the entire agreenent and the surrounding facts
and circunstances” (Hooper Assoc., 74 NY2d at 491-492).

Here, defendants agree that the only witten agreenent between
themis a 2011 “Addendumto Contract” (Addendum, which obligates
Sattora to indemify the Ben-Fall defendants “from and agai nst any and
all suits, actions, liabilities, damages, professional fees, including
attorneys’ fees, costs, court costs, expenses, disbursenments or clains
of any kind or nature for injury to or death of any person
arising out of or in connection with the performance of the Wrk of
the Contractor.” The “Wrk” is defined by the Addendum however, as
t hose services “nore fully described in the contract, invoice,
purchase order or other attached docunent referencing the Contractor’s
wor k and services to be provided, which is incorporated by reference

herein and nade a part hereof.” Thus, we agree with Sattora that the
pl ai n | anguage of the AddendumI|imts the indemification agreenent to
only certain work of Sattora, i.e., work for which defendants had a

witten agreenment or record that was contenporaneously executed wth
t he execution of the Addendum (cf. Hooper Assoc., 74 NY2d at 491-492;
see generally Geenfield v Philles Records, 98 Ny2d 562, 569 [2002]).
| nasmuch as the Ben-Fall defendants do not dispute that no witten
contract or other record was ever executed between defendants for
Sattora’s performance of the relevant roofing work, there is no valid
i ndemmi fi cation agreenment between defendants for any clains arising
out of or in connection with that work. The court therefore erred in
denying that part of Sattora s cross notion seeking dismssal of the
contractual indemnification cross claim

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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Appeal from an order of the Supreme Court, Seneca County (Dennis
F. Bender, A.J.), dated September 18, 2017. The order, insofar as
appealed from, denied the motion of defendants to dismiss the
complaint.

It is hereby ORDERED that the order so appealed from is affirmed
without costs.

Memorandum: This litigation involves a long-standing dispute
over which of two competing factions should have control of the Cayuga
Nation (Nation), a sovereign Indian Nation and a member of the
Haudenosaunee Confederacy, sometimes called the Iroquois Confederacy.
Plaintiff, whose members constitute one of the two factions vying for
control of the Nation (hereafter, plaintiff’s members), commenced this
action seeking declaratory and injunctive relief as well as money
damages. In the complaint, plaintiff’s members alleged that
defendants, who are members of the other competing faction, were
improperly in control of and trespassing on certain property of the
Nation on which the Nation’s offices and security center, a cannery, a
gas station and convenience store, and an ice cream store were
located. Plaintiff moved for various interim relief, including a
preliminary injunction directing defendants to vacate the subject
property. Thereafter, defendants moved to dismiss the complaint on,
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inter alia, the ground that Supreme Court lacked subject matter
jurisdiction because this matter required a determination whether
plaintiff or defendants constituted the proper governing body of the
Nation. In support of their motion, defendants contended that such a
determination was beyond the authority of the courts of New York
inasmuch as it usurped the sovereign right of the people of the Nation
to determine their own leadership. 1In appeal No. 1, defendants appeal
from an order that, among other things, granted plaintiff’s motion,
issued a preliminary injunction, denied defendants’ motion, and
determined that no undertaking pursuant to CPLR 6312 (b) was required.
We affirm.

Defendants thereafter moved for leave to reargue their opposition
to plaintiff’s motion, and for an order staying the preliminary
injunction and setting an amount for the undertaking. In appeal No.
2, defendants appeal from an amended order that, inter alia, denied
that part of their motion for leave to reargue, but granted that part
of their motion with respect to the undertaking. This Court
subsequently modified the amended order by reducing the amount of the
undertaking.

Initially, we note that the amended order in appeal No. 2 insofar
as it denied that part of defendants’ motion for leave to reargue is
not appealable (see Empire Ins. Co. v Food City, 167 AD2d 983, 984
[4th Dept 199017). In addition, we note that defendants do not present
any contentions on appeal with respect to the amended order in appeal
No. 2, and thus they are deemed to have abandoned any issue with
respect to that amended order (see Ciesinski v Town of Aurora, 202
AD2d 984, 984 [4th Dept 1994]). We therefore dismiss appeal No. 2 in
its entirety (see Gaiter v City of Buffalo Bd. of Educ., 142 AD3d
1349, 1350 [4th Dept 20161]).

By way of background in appeal No. 1, plaintiff and defendants
have vied for control of the Nation for more than a decade (see Cayuga
Indian Nation of N.Y. v Eastern Regional Director, 58 IBIA 171, 172-
176 [2014]). Defendants contend that they constitute the lawful
governing body of the Nation under its historical governing structure,
which was established by its oral tradition and is comprised of Chiefs
and certain citizens of the Nation who were appointed by the Clan
Mothers. Plaintiff’s members are other citizens of the Nation who
contend that they constitute the lawful governing body inasmuch as the
majority of the Nation’s citizens support them as the Nation’s
leaders. They contend that the support of the Nation’s citizens was
affirmed by a procedure that was recognized by the Nation’s oral law
and traditions and that permitted determinations on matters of great
importance to be made by the entire Nation.

Before defendants took control of the relevant property,
plaintiff effectively controlled the Nation because the United States
Department of the Interior, Bureau of Indian Affairs (BIA), continued
to recognize two of plaintiff’s members as the Nation’s federal
representative and alternative representative for interactions between
the Nation and the federal government even after the split between the
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factions occurred, including recognizing those members of plaintiff as
the payees for any federal funds paid to the Nation. The BIA
continued to recognize those members of plaintiff because they were
the last federal representative and alternative federal representative
authorized by the Nation to interact with federal government prior to
that split.

After defendants took control of the relevant property, plaintiff
commenced a prior action in Supreme Court seeking to regain control of
the property. The court dismissed the complaint on the ground that it
lacked subject matter jurisdiction to determine which faction should
control the property inasmuch as any such determination required the
court to intervene in the Nation’s internal government affairs.
Although the BIA thereafter attempted to broker a settlement between
the parties, those negotiations were unsuccessful.

In 2016, plaintiff and defendants each submitted to the BIA
competing Indian Self-Determination and Education Assistance Act
(ISDA) 638 Proposals (638 Proposals) (see generally 25 USCA § 5321),
which are requests for federal funding for the Indian tribal
organization’s infrastructure, education or other needs.
Significantly, both parties’ 638 Proposals sought funds to maintain
the Nation’s office, which, as noted, is located on the subject
property. When the BIA was unable to negotiate a settlement of the
competing proposals, the Eastern Regional Director of the BIA (BIA
Regional Director) requested that the parties submit briefs supporting
their respective positions that they are the true governing body of
the Nation. In response, plaintiff presented evidence that it engaged
in an initiative, i.e., a statement of support process, pursuant to
which a majority of the Nation’s citizens indicated that they
recognized plaintiff as the lawful governing body of the Nation.
Defendants submitted evidence indicating that they were the lawful
governing body of the Nation pursuant to its long-standing traditions,
and that the Nation’s oral laws and traditions prohibited a majority-
rule “election” such as the one conducted by plaintiff. Plaintiff
countered by submitting evidence that the Great Law of Peace, by which
the Nation is governed, permits matters of great importance to be
determined by the entire Nation rather than by the Clan leaders. The
BIA Regional Director determined that the BIA would recognize
plaintiff as the lawful governing body of the Nation for purposes of
the 638 Proposals, and awarded the ISDA contract to plaintiff.

In making his determination, the BIA Regional Director identified
several reasons why the BIA was required to determine which faction
controlled the Nation in addition to deciding which 638 Proposal to
accept, including that the BIA needed to make determinations regarding
a Liquor Control Ordinance proposed by plaintiff and the Nation’s
application to conduct Class II gaming on its property. The BIA
Regional Director concluded that the federal government required a
specific entity with whom to negotiate when resolving those matters.
In recognizing plaintiff as the Nation’s governing body, the BIA
Regional Director concluded that, “[v]ia the statement of support
process, a significant majority of the Cayuga citizens have stated
their support for [plaintiff. He therefore could not] consider this
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outcome as anything other than resolution of a tribal dispute by a
tribal mechanism. [He] consider[ed himself] obligated to recognize
the result of that tribal process.” Defendants appealed that
determination, which was affirmed by a decision of the Acting
Assistant Secretary of Indian Affairs. Defendants also commenced a
federal district court proceeding challenging the BIA’s determination,
but that court declined to overturn it (Cayuga Nation v Zinke, 302 F
Supp 3d 362, 364 [D DC 20187]).

Thereafter, plaintiff commenced this action and, as relevant,
defendants challenge only that part of the order denying their motion
to dismiss the complaint for lack of subject matter jurisdiction. As
noted above, we affirm.

Defendants contend that the court erred in denying their motion
because the courts of New York have no power to determine who controls
the Nation. Although we agree with defendants that we may not resolve
the Nation’s leadership dispute, we are not required to do so in this
appeal. Rather, we accord due deference to the BIA’s conclusion that
the Nation, at least with respect to that issue, has resolved the
dispute in favor of plaintiff.

Indian Nations are “unique aggregations possessing attributes of
sovereignty over both their members and their territory . . . ; they
are ‘a separate people’ possessing ‘the power of regulating their
internal and social relations’ ” (United States v Mazurie, 419 US 544,
557 [1975]). Thus, federal courts lack authority to resolve internal
disputes about tribal law or governance (see Shenandoah v United
States Dept. of the Interior, 159 F3d 708, 712 [2d Cir 1998]; Runs
After v United States, 766 F2d 347, 352 [8th Cir 1985]). The same
rule applies to the courts of New York State. Therefore, “New York
courts do not have subject matter jurisdiction over the internal
affairs of Indian tribes” (Seneca v Seneca, 293 AD2d 56, 58 [4th Dept
20021), and “an election dispute concerning competing tribal councils”
is a “non-justiciable intra-tribal matter” (Matter of Sac & Fox Tribe
of Miss. in Iowa/Meskwaki Casino Litig., 340 F3d 749, 764 [8th Cir
2003]) .
Nevertheless, “[a]lthough the sovereign nature of Indian tribes
cautions the Secretary [of the Interior and the BIA] not to exercise
freestanding authority to interfere with a tribe’s internal
governance, the Secretary has the power to manage ‘all Indian affairs
and . . . all matters arising out of Indian relations’ ” (California
Valley Miwok Tribe v United States, 515 F3d 1262, 1267 [DC Cir 2008],
quoting 25 USC § 2; see Timbisha Shoshone Tribe v Salazar, 678 F3d
935, 938 [DC Cir 2012]). Therefore, “the BIA has the authority to
make recognition decisions regarding tribal leadership, but ‘only when
the situation [has] deteriorated to the point that recognition of some
government was essential for Federal purposes’ . . . Thus, the BIA
‘has both the authority and responsibility to interpret tribal law
when necessary to carry out the government-to-government relationship
with the tribe’ ” (Cayuga Nation v Tanner, 824 F3d 321, 328 [2d Cir
2016]). That includes “the responsibility to ensure that the Nation’s
representatives, with whom it must conduct government-to-government
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relations, are the valid representatives of the Nation as a whole”
(Seminole Nation of Okla. v Norton, 223 F Supp 2d 122, 140 [D DC
2002]; see California Valley Miwok Tribe, 515 F3d at 1267). Pursuant
to federal law, “we owe deference to the judgment of the Executive
Branch as to who represents a tribe” (Timbisha Shoshone Tribe, 678 F3d
at 938).

Here, the BIA determined that it will conduct government-to-
government relations with plaintiff. Based on that determination, the
BIA awarded an ISDA contract to plaintiff for the purpose, among
others, of running the Nation’s office. 1In this action, plaintiff
seeks several forms of relief, including possession of and the ability
to run the Nation’s office. Thus, although we may not make a
determination that will interfere with the Nation’s governance and
right to self determination, we must defer to the federal executive
branch’s determination that the Nation has resolved that issue,
especially where, as here, that determination concerns the very
property that is the subject of this action.

We caution that we do not determine which party is the proper
governing body of the Nation, nor does our determination prevent the
Nation from resolving that dispute differently according to its law in
the future. The Nation, as a sovereign body, retains full authority
to reconcile its own internal governance disputes according to its
laws. Until such action occurs, however, we accord deference to the
BIA’s determination that plaintiff is the proper body to enforce the
Nation’s rights, including its rights to control the property at issue
in this action.

All concur except WHALEN, P.J., and CarNI, J., who dissent and
vote to reverse the order insofar as appealed from in accordance with
the following memorandum: We respectfully dissent in appeal No. 1.
As the majority recognizes, “New York courts do not have subject
matter jurisdiction over the internal affairs of Indian tribes”
(Seneca v Seneca, 293 AD2d 56, 58 [4th Dept 2002]; see also Cayuga
Nation v Tanner, 824 F3d 321, 327 [2d Cir 2016]). Here, this action
was commenced on behalf of the Cayuga Nation (Nation) by certain
individual members claiming to comprise the Nation’s governing council
by virtue of a decision of the Bureau of Indian Affairs (BIA) that
recognized those members of the now-denominated “Cayuga Nation
Council” for the purpose of a government-to-government relationship
between the Nation and the United States. The individual defendants
include clan chiefs, clan mothers, and clan representatives who also
claim to constitute the governing council of the Nation under its
traditional laws, a council that has also previously been recognized
by the BIA for the purpose of the government-to-government
relationship. In affirming the order in appeal No. 1, the majority
assumes that, once deference is afforded to the most recent BIA
decision, Supreme Court has jurisdiction to resolve the claims in the
complaint without impermissibly intruding into issues of the Nation’s
internal governance. We cannot agree.

Initially, the majority’s assumption ignores the specific claims
alleged in the complaint. The complaint asserts causes of action for



-6- 806
CA 17-01956

trespass, conversion, tortious interference with prospective business
relations, replevin, and ejectment based on defendants’ allegedly
unlawful actions in exercising dominion over Nation property, managing
Nation funds, and operating Nation businesses “without permission or
justification.” ©Each of those causes of action requires proof that
the individual defendants acted without any authority or justification
with respect to their use and possession of the Nation’s property (see
KAM Const. Corp. v Bergey, 151 AD3d 1706, 1707 [4th Dept 2017]; Reeves
v Giannotta, 130 AD3d 1444, 1444 [4th Dept 2015]; National Fuel Gas
Distrib. Corp. v Push Buffalo [People United for Sustainable Hous.],
104 AD3d 1307, 1309 [4th Dept 2013]; Nissan Motor Acceptance Corp. VvV
Scialpi, 94 AD3d 1067, 1068 [2d Dept 2012]; Schick v Wolf, 207 App Div
652, 655 [4th Dept 1924]). Here, although the complaint alleges that
defendants’ unlawful conduct began on April 28, 2014, the complaint
also alleges that “the Nation’s leadership dispute was [not] brought
to a final resolution” until the July 14, 2017 decision of the Acting
Assistant Secretary of Indian Affairs (Assistant Secretary). Thus,
the court will be required to resolve issues of tribal law,
specifically the parties’ conflicting claims of their legitimate
representation of the Nation, to the extent that the complaint seeks
relief for defendants’ actions prior to July 14, 2017 (cf. Cayuga
Nation, 824 F3d at 328). Indeed, the court expressly acknowledged
that it will be required to determine if any individual defendants
were acting in their official capacities as Nation representatives to
determine whether the defense of sovereign immunity is available.

That intrusion into matters of tribal law falls outside the court’s
jurisdiction (see Seneca, 293 AD2d at 58).

Moreover, in order to conclude that the court has the authority
to determine whether the “Cayuga Nation Council” is entitled to relief
on the complaint’s causes of action from July 14, 2017 forward without
impermissibly resolving issues of tribal law, we must conclude that
defendants are collaterally estopped by the BIA determination from
asserting in their defense that they possess legitimate authority to
act on behalf of the Nation. The BIA, however, did not render a final
resolution of the parties’ conflicting claims of legitimate
governmental authority that would have a preclusive effect on
defendants’ further assertion of legitimacy (see Jones v Town of
Carroll, 158 AD3d 1325, 1328 [4th Dept 2018], 1v dismissed - NY3d -,
2018 NY Slip Op 71838 [2018]; see generally Yanguas v Wai Wai Pun, 147
AD2d 635, 635 [2d Dept 1989]). Instead, as recognized by Eastern
Regional Director of the BIA (BIA Regional Director), the BIA
undertook to resolve the sole issue of “which governing council to
recognize for purposes of entering into a contract to provide thel]
services” requested in the parties’ competing “Community Services 638"
contract proposals. The “competing proposals for [the] 638 contract
require[d], and therefore permit[ted], the BIA to determine whether
either of the proposals was submitted by the governing body of the
Cayuga Nation.” In choosing between the two separate councils for
that purpose, the BIA made no finding that defendants lacked any
colorable claim to the management of the Nation’s affairs or that any
individual defendant had been unlawfully acting on behalf of the
Nation. Indeed, the BIA Regional Director stated that his reliance on
the statement of support process “should not freeze the Nation with
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its current configuration of leaders.” He further recognized that
“[gloing forward, the meaning of the statement of support campaign is
a question of Cayuga Nation law.”

The Assistant Secretary similarly emphasized the limited import
of the statement of support process when he affirmed the BIA Regional
Director’s decision to award the 638 contract to the “Cayuga Nation
Council.” Specifically, the Assistant Secretary recognized that the
statement of support process “was designed to establish a baseline
tribal government through which [the] BIA could perpetuate its
government-to-government relationship with the Nation.” It
nonetheless remained “the Nation’s right, and responsibility, to
determine how its governance will operate moving forward - whether via
the Nation’s traditional consensus process,” for which defendants
advocate, “through some form of electoral process, or however else.”

The BIA determination therefore does not preclude defendants from
contending that they had and continue to have a legitimate claim under
traditional law to exercise authority over the property at issue as
Nation representatives, and as such the “Cayuga Nation Council” cannot
establish that defendants are collaterally estopped from raising that
contention in defense of the claims against them (see Kaufman v E1i
Lilly & Co., 65 NY2d 449, 456 [1985]). 1Inasmuch as the issue of
defendants’ legitimate authority or justification is material to each
of the causes of action in the complaint, the court cannot rule on
those claims without impermissibly resolving questions of tribal law
(see Seneca, 293 AD2d at 58; cf. Cayuga Nation, 824 F3d at 330).

Thus, we would reverse the order insofar as appealed from, grant
defendants’ motion to dismiss the complaint, and vacate the first
through fourth ordering paragraphs.

Mark W. Bennett

Entered: July 25, 2018
Clerk of the Court
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SAMUEL CAMPBELL, CHESTER | SAAC, JUSTI N BENNETT,
KARL HILL, SAMUEL GEORGE, DANIEL HILL, TYLER
SENECA, MARTI N LAY, W LLI AM JACOBS, WARREN JOHN,
WANDA JOHN, BRENDA BENNETT, PAMELA | SAAC, ET AL.,
DEFENDANTS- APPELLANTS,

AND COUNTY OF SENECA, | NTERVENOR.

(APPEAL NO. 2.)

MARGARET A. MURPHY, P.C., ORCHARD PARK ( MARGARET A. MJRPHY OF
COUNSEL), AND JOSEPH J. HEATH, SYRACUSE, FOR DEFENDANTS- APPELLANTS.

JENNER & BLOCK LLP, WASHI NGTON, D.C. (DAVID W DEBRU N, OF THE
WASHI NGTON, D. C. BAR, ADM TTED PRO HAC VI CE, OF COUNSEL), AND BARCLAY
DAMON LLP, ROCHESTER, FOR PLAI NTI FF- RESPONDENT.

Appeal from an amended order of the Suprene Court, Seneca County
(Dennis F. Bender, A.J.), entered Cctober 18, 2017. The anended
order, inter alia, denied that part of defendants’ notion seeking
| eave to reargue and directed defendants to post an undert aking.

It is hereby ORDERED t hat said appeal is unaninmously disnm ssed
wi t hout costs.

Same nmenorandum as in Cayuga Nation v Canpbell ([appeal No. 1] —
AD3d —[July 25, 2018] [4th Dept 2018]).

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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CHRI STI NE K. CRAVER AND CARRI E MASSARO,
DEFENDANTS- RESPONDENTS.

JEANNE M COLOMBO, ROCHESTER (M CHAEL STEI NBERG OF COUNSEL), FOR
PLAI NTI FFS- APPELLANTS.

UNDERBERG & KESSLER, LLP, ROCHESTER (JILLI AN K. FARRAR OF COUNSEL),
FOR DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Mnroe County (Renee
Forgensi Mnarik, A J.), entered May 16, 2017. The order, inter alia,
denied that part of the notion of plaintiffs seeking summary judgnent
di smi ssing the counterclainms and granted in part the cross notion of
def endants for summary judgnent on their counterclains.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting that part of the notion
with respect to the Labor Law 88 162 (2), 195 (5), and 198
counterclainms and di sm ssing those counterclains, denying that part of
the cross notion with respect to the Labor Law § 195 (1) (a)
counterclaims, striking the amount of $7,597.98 fromthe 11th ordering
par agraph and replacing it with the amount of $2,595.98, and striking
t he amount of $6,229.60 fromthe 25th ordering paragraph and repl aci ng
it with the anobunt of $1,229.60, and as nodified the order is affirnmed
wi t hout costs.

Menorandum  Def endants al | egedly enbezzl ed over $100, 000 from
plaintiffs, their alleged forner enployers. Plaintiffs then commenced
this action for fraud, conversion, and breach of fiduciary duty.

Def endants both counterclained for, inter alia, slander per se and the
viol ati ons of Labor Law 88 162 (2), 191 (3), 195 (1) (a), and 195 (5).
Def endant Carrie Massaro al so counterclainmed for a violation of
section 198 and for unpaid overtinme under the Federal Fair Labor
Standards Act (FLSA). Insofar as relevant here, Suprene Court denied
that part of plaintiffs’ notion for summary judgnent dism ssing the
foregoing counterclains, and it granted that part of defendants’ cross
notion for summary judgnent on the counterclains under section 195 (1)
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(a). Plaintiffs now appeal.

Turning first to the Labor Law § 162 (2) counterclains, we agree
with the parties that defendants have no private right of action to
enforce that provision (see Hill v Gty of New York, 136 F Supp 3d
304, 350-351 [ED NY 2015]; see generally Carrier v Salvation Arnmy, 88
NY2d 298, 302 [1996]). The court therefore erred in refusing to
di sm ss the section 162 (2) counterclainms, and we nodify the order
accordingly.

We turn next to the Labor Law 8§ 191 (3) countercl ains.
Initially, plaintiffs’ contention that defendants have no private
right of action to enforce section 191 (3) is inproperly raised for
the first time on appeal (see Alberti v Eastman Kodak Co., 204 AD2d
1022, 1023 [4th Dept 1994]). Plaintiffs’ remaining challenge to the
section 191 (3) counterclains, i.e., that no liability exists under
t hat provision because they acted in good faith and because it would
be fundanentally unfair to hold themliable under these circunstances,
is not a cognizable defense to liability under section 191 (3). The
court thus properly refused to disnm ss the section 191 (3)
count ercl ai ns.

We turn next to the Labor Law § 195 (1) (a) countercl aimns.
Initially, plaintiffs’ contention that these counterclains are tine-
barred is inproperly raised for the first tinme on appeal (see Aly v
Abououkal , Inc., 153 AD3d 481, 483 [2d Dept 2017]; Peak Dev., LLC v
Construction Exch., 100 AD3d 1394, 1396 [4th Dept 2012]). Simlarly,
plaintiffs’ contention that defendants have no private right of action
to enforce section 195 (1) (a) is both “unpreserved for appellate
review [and] inproperly raised for the first tinme in [the] reply
brief” (Matter of Cascardo, 130 AD3d 822, 823 [2d Dept 2015]). W
agree with plaintiffs, however, that the affidavit of plaintiff
Mohammed Sal ahuddin, DDS, Ph.D. raises triable issues of fact
regarding their potential entitlenment to the affirmative defense
provi ded by section 198 (1-b) (ii). Contrary to defendants’
contention, “ ‘[a]n unpleaded affirmati ve defense may be invoked to
defeat a notion for summary judgnent’ 7 (Scott v Crystal Constr.

Corp., 1 AD3d 992, 993 [4th Dept 2003]; see Kapchan v 31 M. Hope,

LLC, 111 AD3d 530, 530-531 [1st Dept 2013]; Lerwi ck v Kelsey, 24 AD3d
918, 919 [3d Dept 2005], |v denied 6 NY3d 710 [2006]). Thus, although
the court properly refused to dismss the section 195 (1) (a)
counterclains, the court erred in granting defendants sumrary judgnent
on those same counterclains given plaintiffs’ potential entitlenment to
the affirmati ve defense under section 198 (1-b) (ii) (see generally
Hobart v Schul er, 55 Ny2d 1023, 1024 [1982]; G odsky v Mdore, 136 AD3d
865, 865 [2d Dept 2016]). We therefore further nodify the order
accordingly. Plaintiffs’ remaining contention regarding the section
195 (1) (a) counterclains is academc in light of our determ nation.

We turn next to the Labor Law 8§ 195 (5) counterclainms. Although
the legislature specifically authorized a private right of action to
enforce subdivisions (1) and (3) of section 195, it was silent
regarding a private right of action to enforce section 195 (5) (see
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§ 198 [1-b], [1-d]). Thus, applying the well-established framework
for discerning an inplied private right of action, we agree with
plaintiffs that no private right of action exists to enforce section
195 (5) (see Carrier, 88 NY2d at 304; Varela v Investors Ins. Hol ding
Corp., 81 NY2d 958, 961 [1993], rearg denied 82 Ny2d 706 [1993];
Sheehy v Big Flats Comunity Day, 73 Ny2d 629, 634-636 [1989]). The
court therefore erred in refusing to dismss the section 195 (5)
counterclains, and we further nodify the order accordingly.

We turn next to Massaro’s standal one countercl ai munder Labor Law
§ 198. Section 198 “is not a substantive provision, but [rather]
provi des for renmedies available to a prevailing enployee” (Villacorta
v Saks Inc., 32 Msc 3d 1203[A], 2011 Ny Slip Op 51160[ U], *3 [Sup Ct,
NY County 2011]; see Cottlieb v Kenneth D. Laub & Co., 82 NY2d 457,
459- 465 [1993], rearg denied 83 Ny2d 801 [1994]; Sinpson v Lakeside
Eng’g, P.C., 26 AD3d 882, 883 [4th Dept 2006], |v denied 7 NY3d 704
[ 2006] ). Thus, Massaro’s standal one counterclai munder section 198
shoul d have been dism ssed (see APF Mgt. Co., LLC v Muinn, 151 AD3d
668, 671 [2d Dept 2017]). W therefore further nodify the order
accordingly.

W turn finally to the counterclains for slander per se and for
unpai d overtime under the FLSA. Defendants’ counterclains for slander
per se are replete with triable issues of fact, and the court
therefore properly refused to dismss them (see Stich v Qakdal e Dent al
Ctr., 120 AD2d 794, 796 [3d Dept 1986]). Moreover, given the well -
established rule that a “ ‘party does not carry its burden in noving
for summary judgment by pointing to gaps in its opponent’s proof’ ”
(Brady v City of N Tonawanda, 161 AD3d 1526, 1527 [4th Dept 2018]),
the court properly refused to dismss Massaro’s FLSA countercl ai m
Lastly, plaintiffs’ contention that the FLSA is categorically
i nappl i cabl e under these circunstances is inproperly raised for the
first tinme on appeal (see City of Al bany v Central Locating Serv., 228
AD2d 920, 921-922 [3d Dept 1996]).

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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ZONI NG BOARD OF APPEALS OF TOMN OF AVHERST,
UPSTATE CELLULAR NETWORK, DO NG BUSI NESS AS
VERI ZON W RELESS, AND PUBLI C STORAGE, | NC.,
RESPONDENTS- RESPONDENTS.

LI PPES & LI PPES, BUFFALO (RI CHARD J. LIPPES OF COUNSEL), FOR
PETI TI ONERS- APPELLANTS.

NI XON PEABODY LLP, BUFFALO (LAURI E STYKA BLOOM OF COUNSEL), FOR
RESPONDENT- RESPONDENT UPSTATE CELLULAR NETWORK, DO NG BUSI NESS AS
VERI ZON W RELESS.

STANLEY J. SLIWA, TOMN ATTORNEY, W LLI AMSVILLE, FOR
RESPONDENT- RESPONDENT ZONI NG BOARD OF APPEALS OF TOWN OF AMHERST.

BROMW & KELLY, LLP, BUFFALO (JESSI CA J. BURGASSER COF COUNSEL), FOR
RESPONDENT- RESPONDENT PUBLI C STORAGE, | NC.

Appeal froma judgnent of the Suprene Court, Erie County
(Catherine R Nugent Panepinto, J.), entered June 1, 2017 in a CPLR
article 78 proceeding. The judgnent dism ssed the petition.

It is hereby ORDERED that the judgnent so appealed fromis
unani nously affirmed w thout costs.

Menmorandum  Petitioners commenced this CPLR article 78
proceedi ng chal l engi ng the determ nati on of respondent Zoning Board of
Appeal s of the Town of Anmherst (ZBA) granting a special use permt to
respondent Upstate Cellular Network, doing business as Verizon
Wreless (Verizon), for the construction of a wireless
t el ecomruni cations tower on the property of respondent Public Storage,
Inc. in the Towmn of Amherst (Town). Petitioners appeal froma
judgment dismissing their petition. W affirm

Petitioners contend that the ZBA's determ nation to grant the
special use permt is inconsistent with the Town’ s conprehensive plan.
W reject that contention. It is well settled that the inclusion of a
permtted use in a zoning code “is tantanount to a | egislative finding
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that the permtted use is in harnony with the general zoning plan and
will not adversely affect the nei ghborhood” (Matter of North Shore

St eak House v Board of Appeals of Inc. Vil. of Thomaston, 30 NY2d 238,
243 [1972]; see Matter of Young Dev., Inc. v Towmn of W Seneca, 91
AD3d 1350, 1351 [4th Dept 2012]). *“Where, as here, the zoning

ordi nance authorizes a use permt subject to adm nistrative approval,

t he applicant need only show that the use is contenplated by the

ordi nance and that it conplies with the conditions inposed to m nim ze
anticipated i npact on the surrounding area . . . The [zoning
authority] is required to grant a special use permt unless it has
reasonabl e grounds for denying the application” (Matter of North Ri dge
Enters. v Town of Westfield, 87 AD2d 985, 986 [4th Dept 1982], affd 57
NY2d 906 [1982]).

Here, in chapter 203 of the Code of the Town of Amherst (Code),
t he Town authorized the ZBA to grant or deny special use permts for
the construction of “wireless tel ecommunications facilities (WIF)” (ch
203, 8 6-7-1), upon review of the application for conpliance with
various requirenents. Those requirenents are intended, anong ot her
things, to pronote and encourage the placenent and design of WIFs in
such a manner as to mnimze adverse aesthetic inpacts in the
surroundi ng area and preserve the character of residential areas by
ensuring that adequate “stealth” design technology is used (ch 203, 88
6-7-2, 6-7-3; see generally Town Law 88 261, 263). |In conpliance with
t he Code, the Pl anning Departnment of the Town submtted an advisory
witten report to the ZBA containing its analysis of Verizon's
application (see ch 203, § 6-7-12 [C]). Although the Pl anning
Departnment initially concluded that aspects of the application would
not be consistent with the Town’ s conprehensive plan, it recomended
approval of the application upon certain conditions, which included
enpl oying stealth design to disguise the tower as an evergreen tree
and reconfiguring the site plan to nove the tower as far away as
possi bl e from adj acent residences. After holding a public hearing and
formal |y considering the application, the ZBA approved the application
subj ect to the recomrended conditions and issued a witten decision to
that effect (see ch 203, 8§ 6-7-12 [D]). Thus, we conclude that there
is no nmerit to petitioners’ contention that the special use permt
ultimately granted by the ZBA was inconsistent with the Town’' s
conpr ehensi ve pl an.

Petitioners further contend that the ZBA, in granting the specia
use permt, issued certain “variances” to the Town' s zoning
regul ations that did not conply with the requirenents of Town Law
8 267-b (3). That contention is without nmerit. Town Law 8 274-b (3)
provi des that where, as here, “a proposed special use permt contains
one or nore features which do not conply with the zoning regul ati ons,
application may be nade to the zoning board of appeals for an area
variance pursuant to [Town Law 8 267-b].” Additionally, Town Law
§ 274-b (5) provides that a town “may further enpower the authorized
board to, when reasonable, waive any requirenents for the approval,
approval with nodifications or disapproval of special use permts
subnmitted for approval.” “In effect, subdivision (5) allows a town
. . . to establish one-stop special use permtting if it so chooses”
(Matter of Real Holding Corp. v Lehigh, 2 NY3d 297, 302 [2004]).
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Thus, “where a town . . . exercises its discretion under subdivision
(5), an applicant nmay have ‘two avenues to address an inability to
conply with a given . . . requirenent in connection with a special use

permt,’ but this overlap ‘does not create discord in the Town Law or
render either [subdivision (3) or subdivision (5)] superfluous’ ”

(id.).

Here, the Town has exercised its discretion under Town Law
8§ 274-b (5) by authorizing the ZBA, in considering whether to grant a
special use permt, to waive “any aspect or requirenment” for WIFs as
| ong as the applicant “denonstrates by clear and convi nci ng evi dence
that, if granted, the relief, waiver or exenption will have no
significant effect on the health, safety and welfare of the Town, its
residents and ot her service providers” (ch 203, § 6-7-21). Thus,
contrary to petitioners’ contention, we conclude that the requirenents
for area variances set forth in Town Law 8 267-b (3) are inapplicable
here inasmuch as the ZBA i ssued wai vers pursuant to Town Law 8 274-b
(5). The record al so establishes that Verizon denonstrated by cl ear
and convinci ng evidence that the waivers would have “no significant
effect on the health, safety and welfare of the Town, its residents
and ot her service providers” (ch 203, § 6-7-21).

Contrary to petitioners’ further contention, we conclude upon our
review of the record that the ZBA, in granting the special use permt
and wai vers, did not violate any of the other provisions of the Code
relied upon by petitioners.

We al so reject petitioners’ contention that the ZBA inproperly
i ssued a negative declaration pursuant to the State Environnental
Quality Review Act ([ SEQRA] ECL art 8). The record establishes that
the ZBA properly “identified the relevant areas of environnental
concern, took a ‘hard |l ook’ at them and made a ‘reasoned el aboration
of the basis for its determnation” (Matter of Jackson v New York
State Urban Dev. Corp., 67 Ny2d 400, 417 [1986]; see Matter of
Hartford/ North Bail ey Honeowners Assn. v Zoning Bd. of Appeals of Town
of Amherst, 63 AD3d 1721, 1723 [4th Dept 2009], |Iv denied in part and
dism ssed in part 13 NY3d 901 [2009]).

In light of our determ nation, we do not address respondents’
contention with respect to an alternative ground for affirnmance.

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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DEFENDANTS- RESPONDENTS.

Appeal from an order of the Suprene Court, Monroe County (Renee
Forgensi Mnarik, A J.), entered Cctober 6, 2016. The order, inter
alia, granted the notion of defendants to vacate a default judgnent
and vacated the default judgment.

It is hereby ORDERED t hat the order so appealed fromis
unani nously affirmed w thout costs.

Menorandum Plaintiff and Linda Vogt, now deceased, commenced
this action seeking damages for injuries sustained by Vogt when she
fell after she caught the heel of her shoe in the track of a sliding
gl ass door at the Sherwood Inn (Inn) in Septenber 2012. The Inn is
owned and operated by defendant WIIliam B. Eberhardt, Jr., and
defendant Julia A Bergan is an enpl oyee of the |nn.

I n August 2014, plaintiff and Vogt conmenced an action (first
action) against Dining Associates, Inc., doing business as Sherwood
Inn (Dining Associates), alleging that Vogt’s injuries resulted from
t he negligence of Dining Associates. Eberhardt, who is al so the owner
of Dining Associates, forwarded the sunmons and conplaint to the
i nsurance carrier for the Inn, Nationw de | nsurance Conpany
(Nati onwi de), and Nationw de assigned counsel to defend Dining
Associates in the first action. |In Septenber 2015, after plaintiff
and Vogt | earned that the Inn was not owned by Dining Associ ates, they
commenced the instant action agai nst defendants. Defendants forwarded
t he summons and conplaint to Nationw de, just as Eberhardt had done in
the first action. Nationw de received the docunents and did not deny
coverage to defendants, but Nationwi de failed to assign counsel to
represent defendants. Defendants subsequently defaulted in the
instant action, and Suprenme Court granted the notion of plaintiff and
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Vogt for a default judgnment on the issue of liability. Plaintiff now
appeal s froman order that granted defendants’ notion to vacate the
default judgnent. W affirm

“A party seeking to vacate an order or judgnent on the ground of
excusabl e default nust offer a reasonable excuse for its default and a
nmeritorious defense to the action” (Wlls Fargo Bank, N. A v Dysinger,
149 AD3d 1551, 1552 [4th Dept 2017]; see Calaci v Allied Interstate,
Inc. [appeal No. 2], 108 AD3d 1127, 1128 [4th Dept 2013]). The
determi nati on whether the noving party’s excuse is reasonable |ies
wi thin the sound discretion of the court (see Abbott v Ctowmn M|
Restoration Dev., LLC, 109 AD3d 1097, 1099 [4th Dept 2013]).

W reject plaintiff’s contention that defendants failed to
prof fer a reasonabl e excuse for their default. Defendants subnmtted
an affidavit of the clainms specialist for Nationw de who was
responsi bl e for managi ng their defense, which established that the
cl ai ms specialist had received copies of the sunmons and conplaint in
the instant action and determ ned that defendants were entitled to a
defense and i ndemnification. Although she communicated that
information to the law firmthat was defending D ning Associates in
the first action, the clainms specialist inadvertently neglected to
assign counsel to represent defendants in the instant action. W
conclude that Nationw de’'s inadvertent failure to assign counsel to
defendants is a reasonabl e excuse for their default (see Cary v
C m no, 128 AD3d 1460, 1461 [4th Dept 2015]; Accetta v Sinmons, 108
AD3d 1096, 1097 [4th Dept 2013]; Hayes v Maher & Son, 303 AD2d 1018,
1018 [4th Dept 2003]). W note that defendants “evidenc[ed] a good
faith intent to defend the proceeding on the nerits” (Reilly v Gty of
Rome, 114 AD3d 1255, 1256 [4th Dept 2014] [internal quotation marks
omtted]), and plaintiff, who caused a lengthy delay in the first
action by failing to conply with discovery denmands, was not prejudiced
by the delay in this action (see Accetta, 108 AD3d at 1097).

Contrary to plaintiff’s further contention, we concl ude that
defendants proffered a neritorious defense to the action by submtting
evi dence establishing a prina facie case of trivial defect (see
generally Wells Fargo Bank, N A, 149 AD3d at 1552; Calaci, 108 AD3d
at 1129). Defendants subnmitted evi dence establishing that the track
of the sliding glass door was approximately half an inch w de, and
simlar terrain differentials have been held to be trivial as a matter
of |law (see Leverton v Peters G oceries, 267 AD2d 1014, 1015 [4th Dept
1999]; see also Palladino v City of New York, 127 AD3d 708, 710 [2d
Dept 2015]; Boynton v Haru Sake Bar, 107 AD3d 445, 445 [1st Dept
2013]) .

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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BARCLAY DAMON LLP, BUFFALO (MARK R MCNAMARA OF COUNSEL), FOR
RESPONDENT- APPELLANT.

HARRI S BEACH PLLC, BUFFALO (NI CHOLAS C. ROBERTS OF COUNSEL), FOR
| NTERVENOR- APPELLANT WEST SENECA CENTRAL SCHOOL DI STRI CT.

LI PPES MATHI AS WEXLER FRI EDMAN LLP, BUFFALO (JAMES P. BLENK OF
COUNSEL), FOR | NTERVENOR- APPELLANT COUNTY OF ERIE

WOLFGANG & WVEEI NVANN, LLP, BUFFALO (PETER ALLEN WEI NMANN OF COUNSEL),
FOR PETI TI ONER- RESPONDENT.

Appeal s from an order of the Supreme Court, Erie County (Henry J.
Nowak, Jr., J.), entered Novenber 17, 2017 in a proceedi ng pursuant to
RPTL article 7. The order, anong other things, granted petitioner’s
nmotion for summary judgnent.

It is hereby ORDERED t hat the order so appealed fromis
unani mously reversed on the | aw wi thout costs and the notion is
deni ed.

Menorandum  Petitioner conmenced this tax certiorari proceeding
to chal l enge respondent-appell ant’s reassessnent of its real property.
Suprene Court subsequently granted petitioner’s notion for sunmary
judgnment on its petition on the ground that the chall enged
reassessnment was unconstitutionally selective. W now reverse.

“I't is well settled that a system of sel ective reassessnent that
has no rational basis in |aw violates the equal protection provisions
of the Constitutions of the United States and the State of New York.
Nevert hel ess, reassessnent upon inprovenent is not illegal in and of
itself . . . solong as the inplicit policy is applied even-handedly
to all simlarly situated property” (Matter of Board of Mygrs. v
Assessor, City of Buffalo, 156 AD3d 1322, 1324 [4th Dept 2017]
[internal quotation nmarks omtted]; see Matter of Carroll v Assessor
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of City of Rye, N Y., 123 AD3d 924, 925 [2d Dept 2014]). *“When a
taxpayer in a tax certiorari proceedi ng seeks summary judgnent, it is
necessary that the novant establish his [or her] cause of action
sufficiently to warrant the court as a matter of law in directing
judgment in his [or her] favor” (Board of Mygrs., 156 AD3d at 1323
[internal quotation marks omtted]; see Matter of Crouse Health Sys.,
Inc. v Gty of Syracuse, 126 AD3d 1336, 1337 [4th Dept 2015]).

Here, petitioner’s noving papers featured only bald assertions
that the reassessnent was unconstitutionally selective, and petitioner
did not identify any simlarly situated property that was purportedly
treated differently than the subject property. Petitioner thus failed
to submt conpetent evidence establishing that the chall enged
reassessnment was unconstitutionally selective (see Matter of LCO Bl dg.
LLC v M chaux, 53 AD3d 1062, 1062 [4th Dept 2008], |v dism ssed 11
NY3d 837 [2008]), and petitioner is therefore not entitled to sunmary
j udgnment (see Matter of Hi ghbridge Dev. BR, LLC v Assessor of the Town
of Niskayuna, 121 AD3d 1324, 1326 [3d Dept 2014]). “Contrary to the
court’s apparent hol ding, the absence fromthe record of a
‘conprehensive witten plan of reassessnent’ did not, by itself,
warrant the granting of . . . summary judgnment to petitioner on its
claimthat the parcel had been . . . unequally reassessed on a
sel ective basis” (Matter of City of Rone v Board of Assessors and/or
Assessor of Town of Lewis [appeal No. 2], 147 AD3d 1410, 1411 [4th
Dept 2017]).

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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NEW YORK STATE DEPARTMENT OF ECONOM C
DEVELOPMENT, ALSO KNOWN AS EMPI RE STATE
DEVELOPMENT, HOMARD ZEMSKY, COWM SSI ONER,
NEW YORK STATE DEPARTMENT OF ECONOM C
DEVELOPMENT AND CEO OF EMPI RE STATE
DEVELOPMENT, DI VISION OF M NORI TY AND
WOMVEN S BUSI NESS DEVELOPMENT OF NEW YORK
STATE DEPARTMENT OF ECONOM C DEVELOPMENT,
AND LOURDES ZAPATA, DI RECTOR, DI VI SI ON OF
M NORI TY AND WOMEN' S BUSI NESS DEVELOPMENT
OF NEW YORK STATE DEPARTMENT OF ECONOM C
DEVELOPMENT, RESPONDENTS.

BARCLAY DAMON LLP, SYRACUSE (KEVIN G RCE OF COUNSEL), FOR PETI TI ONER

BARBARA D. UNDERWOOD, ATTORNEY GENERAL, ALBANY (ALLYSON B. LEVI NE OF
COUNSEL), FOR RESPONDENTS.

Proceedi ng pursuant to CPLR article 78 (transferred to the
Appel l ate Division of the Suprenme Court in the Fourth Judicia
Department by an order of the Suprene Court, Onondaga County [Janes P
Mur phy, J.], entered COctober 18, 2017) to review a determ nation of
respondent Division of Mnority and Winen’ s Busi ness Devel opnent of
New York State Departnent of Econom c Devel opnent. The determ nation
deni ed petitioner’s application for recertification as a wonmen-owned
busi ness enterpri se.

It is hereby ORDERED that the determ nation is unani nously
confirmed wi thout costs and the amended petition is dism ssed.

Menmorandum  Petitioner comenced this CPLR article 78 proceeding
seeking to annul a determ nation of respondent Division of Mnority
and Wnen’ s Busi ness Devel opment of the New York State Departnment of
Econom ¢ Devel oprment (Division), which denied its application for
recertification as a wonmen-owned business enterprise ([WBE]; see
Executive Law 8 310 [15]; 5 NYCRR 144.2). 1In 1976, John Smith (John)
and Josephine Smth (Josephine; collectively, Smths) founded
petitioner, a business specializing in the sale, service, and rental
of light construction equi pnent and supplies. Follow ng John's
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retirement in 1994, Josephine was el ected president. The Division
first certified petitioner as a WBE in 1995, and petitioner was
granted recertification periodically thereafter. After Josephine’s
death in October 2013, her shares were distributed to each of the
Smths three children—oanne Reed (Joanne), Jeffrey Smth (Jeffrey),
and Jay Smith (Jay)—each of whom was involved and held shares in the
busi ness. Jeffrey later transferred one of his shares to his wfe,
Mary Smith, who was al so involved and held additional shares in the
business, in order to maintain petitioner’s eligibility for
certification as a WBE (see Executive Law § 310 [15] [a]). In
Novenber 2013, the owners reconfigured petitioner’s corporate
structure by anending the bylaws to create a new position of Chief
Executive O ficer as the top executive office and appointing Joanne to
t hat position.

Petitioner submtted an application for recertification in My
2014, but the Division denied it on grounds including that petitioner
did not neet the eligibility criterion related to wonen’s control of
t he busi ness because petitioner failed to denonstrate that the wonen
owners made decisions pertaining to the operations of the business
enterprise (see 5 NYCRR 144.2 [b] [1]). Petitioner filed an
adm ni strative appeal and thereafter declined to proceed with a
hearing and instead requested that the nmatter be decided as a witten
appeal. After receiving witten subm ssions, the Adm nistrative Law
Judge reconmended that the determi nation be affirmed on the
af orenenti oned ground, and the Executive Director of the D vision
accepted that recommendati on.

W note at the outset that Supreme Court erred in transferring
the proceeding to this Court inasnmuch as it does not involve a
substantial evidence issue (see CPLR 7803 [4]; 7804 [g]). “A
substanti al evidence issue ‘arises only where a quasi-judicial hearing
has been held and evi dence [has been] taken pursuant to | aw
and[, here,] no hearing was held” (Matter of Scherz v New York State
Dept. of Health, 93 AD3d 1302, 1303 [4th Dept 2012]; see Matter of
Cccupational Safety & Envtl. Assoc., Inc. v New York State Dept. of
Econom ¢ Dev., 161 AD3d 1582, 1582 [4th Dept 2018]). W neverthel ess
address the nerits of petitioner’s contentions in the interest of
judicial econony (see Cccupational Safety & Envtl. Assoc., Inc., 161
AD3d at 1582).

“ *In reviewng an adm ni strative agency determ nation, [courts]
nmust ascertain whether there is a rational basis for the action in
question or whether it is arbitrary and capricious’ ” (Mtter of
Peckham v Cal ogero, 12 NY3d 424, 431 [2009]; see Cccupational Safety &
Envtl. Assoc., Inc., 161 AD3d at 1583; see generally CPLR 7803 [3]).
“An action is arbitrary and capricious when it is taken w thout sound
basis in reason or regard to the facts” (Peckham 12 Ny3d at 431).

“If the court finds that the determ nation is supported by a rationa
basis, it nmust sustain the determ nation even if the court concl udes
that it would have reached a different result than the one reached by
the agency” (id.). “Further, courts nust defer to an adm ni strative
agency’s rational interpretation of its own regulations in its area of
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expertise” (id.), and thus an agency’'s interpretation of its own
regul ations will not be disturbed where it “ ‘is not irrational or
unreasonable’ " (Matter of El derwood Health Care Ctr. at Linwood v
Novel | o, 59 AD3d 932, 933 [4th Dept 2009]).

W reject petitioner’s contention that the Division's
interpretation of the regul ations promul gated pursuant to the
applicable statute is irrational or unreasonable. The statute
requires the business applying for certification as a WBE to establish
that its “wonen ownership has and exercises the authority to contro
i ndependently the day-to-day busi ness decisions of the enterprise”
(Executive Law 8 310 [15] [c]), and the regulation at issue here
provi des that a business seeking to establish the requisite control of
t he busi ness by wonmen nust establish that its women owners make
“[d]ecisions pertaining to the operations of the business enterprise”
(5 NYCRR 144.2 [b] [1]). In view of the |legislative purpose to
facilitate additional business opportunities for wonen-owned
enterprises (see e.g. Executive Law 8§ 311 [3] [a]), and the
requi renent that wonen exerci se i ndependent control over the day-to-
day busi ness decisions of the enterprise (see 8 310 [15] [c]), we
conclude that it is not irrational or unreasonable for the Division to
requi re that a woman owner nust exercise i ndependent operationa
control over the core functions of the business in order to establish
the requisite control for WBE certification (see Matter of Skyline
Specialty v Gargano, 294 AD2d 742, 742 [3d Dept 2002]). In so doing,
the Division ensures that a woman owner exerci ses bona fide
i ndependent control over the operations of the business enterprise
rat her than nmere nomnal control in order to reap the benefits of
certification (see generally Matter of Era Steel Constr. Corp. v Egan,
145 AD2d 795, 797-799 [3d Dept 1988]). Contrary to petitioner’s
contention, the Division's interpretation of the regulations is not a
departure fromthe factor-based evaluation set forth under the
“control” criterion of the regulations (5 NYCRR 144.2 [b] [1] [i]-
[iii]); rather, it inforns that eval uation by identifying the
“operations of the business enterprise” for which a woman owner nust
make decisions in order to denonstrate her independent control of the
busi ness (5 NYCRR 144.2 [b] [1]; see generally Matter of C. W Brown,
Inc. v Canton, 216 AD2d 841, 842-843 [3d Dept 1995]; Matter of
Nort heastern Stud Wel ding Corp. v Webster, 211 AD2d 889, 890-891 [ 3d
Dept 1995]).

Contrary to petitioner’s further contention, we conclude that the
Division’s determination to deny the application for recertification
is supported by a rational basis and is not arbitrary and capri ci ous.
In particular, it was rational for the Division to determ ne that
deci sions pertaining to the operations of the business enterprise were
not nmade by the wonen claimng ownership of the business (see 5 NYCRR
144.2 [b] [1]; Occupational Safety & Envtl. Assoc., Inc., 161 AD3d at
1583). The record establishes that petitioner’s core operations
consi st of the sale, service, and rental of Iight construction
equi pnrent and supplies, and that Jeffrey is the sal es manager who
supervi ses sal espersons and nonitors the performance of petitioner’s
various retail |ocations while Jay neets with manufacturers’ sales
representatives and oversees the purchase of supplies and inventory.
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By contrast, the record establishes that Joanne is primarily
responsi bl e for human resource issues, financial managenent, accounts
receivable, and legal natters. Based upon that evidence, the D vision
rationally concluded that Jeffrey and Jay, rather than Joanne,

exerci sed operational control over the core functions of the business
(see CW Brown, Inc., 216 AD2d at 843). Although a wonan owner who
ot herwi se exerci ses independent operational control over the core
functions of the business does not relinquish eligibility for
certification as a WBE by nerely del egating responsibilities (see
general ly Executive Law 8 310 [15] [c]; 5 NYCRR 144.2 [b] [1]), the
record here supports the determ nation that petitioner is operated as
a fam|y-owned business rather than a wonen-owned busi ness i nasnuch as
each of the fam |y nenber owners shared operational control and
responsi bility for managerial decisions (see Cccupational Safety &
Envtl. Assoc., Inc., 161 AD3d at 1583; Northeastern Stud Wl di ng
Corp., 211 AD2d at 891).

Petitioner also contends that it was arbitrary and capricious for
the Division to deny its application for recertification because
petitioner had consistently been certified while Josephine was alive,
and nothing “in the structure, operations, or managenent of core
functions changed after Josephine’ s death.” |Inasnmuch as that
contention is raised for the first tinme before this Court, petitioner
failed to preserve it for our review and we have no discretionary
authority toreviewit in this CPLR article 78 proceeding (see Matter
of Khan v New York State Dept. of Health, 96 Ny2d 879, 880 [2001]).

Finally, we have reviewed petitioner’s remai ning contention and
conclude that it is without merit.

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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THE PEOPLE OF THE STATE OF NEW YORK, RESPONDENT,
\% MVEMORANDUM AND ORDER

GLEN J. SI EMBOR, DEFENDANT- APPELLANT.

MJULDOON, CETZ & RESTON, ROCHESTER (JON P. GETZ OF COUNSEL), FOR
DEFENDANT- APPELLANT.

JAMES B. RITTS, DI STRICT ATTORNEY, CANANDAI GUA, FOR RESPONDENT.

Appeal from a judgnment of the Ontario County Court (Craig J.
Doran, J.), rendered August 17, 2015. The judgnment convicted
def endant, upon his plea of guilty, of unlawful surveillance in the
second degree (33 counts) and possessing a sexual perfornmance by a
chi |l d.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirnmed.

Menorandum  On appeal from a judgnment convicting him upon his
pl ea of guilty, of 33 counts of unlawful surveillance in the second
degree (Penal Law 8§ 250.45 [3] [a]) and one count of possessing a
sexual performance by a child (8 263.16), defendant contends that his
sentence, an aggregate indeterm nate termof inprisonnent of 5 to 15
years, is unduly harsh and severe. W reject that contention.

Al t hough defendant has no prior crimnal record and has been gainfully
enpl oyed for nost of his adult life, he victimzed dozens of fenales,
ranging in age from8 to 49, by videotaping themw thout their

knowl edge while they were in the changing roomof his store and the
bat hroom of his hone. He even videotaped sone victins in their own
homes, also without their knowl edge. He vi deotaped custoners,

cowor kers and enpl oyees, and even the children of his close friends.

We note that, nore than two years before defendant’s arrest, one
of his coworkers discovered that he had surreptitiously videotaped her
in the dressing roomand confronted himabout it. Defendant begged
and pl eaded with the enpl oyee not to contact the police, pronising
that he woul d seek counseling and saying that exposure would ruin his
famly. Al though the enpl oyee was persuaded not to contact the
police, defendant did not seek counseling and continued his unl awf ul
activities unabated, victimzing nore unsuspecting wonen until his
arrest several years later. Under the circunstances, we perceive no
basis in the record upon which to nodify the sentence as a matter of
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discretion in the interest of justice (see CPL 470.15 [6] [Db]).

Entered: July 25, 2018 Mark W Bennett
Clerk of the Court
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