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Appeal from an order of the Suprene Court, Cattaraugus County
(Jeremah J. Moriarty, |11, J.), entered August 17, 2017. The order
deni ed the notion of defendant for summary judgnment dism ssing the
conpl ai nt.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the law by granting the notion in part and
di sm ssing the conplaint insofar as the conplaint, as anplified by the
bill of particulars, alleges that defendant had actual notice of the
dangerous condition and as nodified the order is affirnmed w thout
costs.

Menorandum Plaintiff comenced this action seeking damages for
injuries that he sustained while he was inspecting the belt of a
runni ng snowbl ower that was stored in a garage |ocated on rental
property owned by defendant, his sister. The engine of the snowbl ower
was exposed because the snowbl ower | acked an engi ne conpartnent cover
Def endant contends that Supreme Court erroneously denied her notion
for summary judgnment dismssing the conplaint. W agree in part and
conclude that the court erred in denying the notion with respect to
the allegation that defendant had actual notice of the dangerous
condition. W therefore nodify the order accordingly.

Def endant contends that she is entitled to summary judgnent
because, as an out-of -possession | andlord, she is not liable for
plaintiff’s injuries. W reject that contention. It is well settled
t hat “an out - of - possession | andl ord who relinqui shes control of the
prem ses and is not contractually obligated to repair unsafe
conditions is not liable . . . for personal injuries caused by an
unsafe condition existing on the premses” (Ferro v Burton, 45 AD3d
1454, 1454 [4th Dept 2007] [internal quotation marks omtted]; see
Poneroy v Gel ber, 117 AD3d 1161, 1162 [3d Dept 2014]). |In determ ning
whet her a | andowner has relinqui shed control, we consider “the
parties’ course of conduct—ncluding, but not limted to, the
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| andowner’s ability to access the prem ses—+o deterni ne whether the

| andowner in fact surrendered control over the property such that the
| andowner’s duty is extinguished as a matter of |law (G onski v County
of Monroe, 18 NY3d 374, 380-381 [2011], rearg denied 19 NY3d 856
[2012]). Here, it is undisputed that defendant asked plaintiff to
stay at the property for a period of tinme in order to performrepairs

and nmai ntenance. |Indeed, in deposition testinony submtted by
defendant, plaintiff testified that defendant had asked himto do so
twice in the past. |Inasnmuch as defendant’s own evidentiary

subm ssions create an issue of fact whether she relinquished contro

of the prem ses, she failed to neet her burden of establishing
entitlenment to judgnent as a nmatter of |law on the ground that her
status as an out-of-possession | andl ord absol ves her of liability (see
generally Wnegrad v New York Univ. Med. Ctr., 64 NY2d 851, 853

[ 1985]).

The court erred, however, in denying the notion with respect to
plaintiff’s allegation in his bill of particulars that defendant had
actual notice of the dangerous condition that caused plaintiff’s
injury. Defendant established as a matter of |aw that she had no
actual notice of the dangerous condition by submtting an affidavit in
whi ch she averred that the parties’ sister had provided the snowbl ower
in a used condition, that defendant never saw the snowbl ower, and that
no one informed her about the snowblower’s condition or the need to
perform mai ntenance on it. |In opposition to the notion, plaintiff
failed to submt any evidence establishing that defendant was aware of
the condition of the snowbl ower (see generally Zuckerman v City of New
York, 49 Ny2d 557, 562 [1980]).

In contrast, defendant failed to establish as a matter of |aw
t hat she | acked constructive notice of the dangerous condition. In
deposition testinony submtted by defendant, one of the parties’
brot hers, who was a tenant at the prem ses and had al so used the
snowbl ower, testified that the snowbl ower was m ssing an engine
conpartment cover. Defendant failed to submt any evidence
establ i shing how | ong the snowbl ower was in the garage in that
condition. W therefore conclude that defendant’s own submni ssions
create an issue of fact whether the dangerous condition was “ ‘visible
and apparent and . . . exist[ed] for a sufficient length of tinme prior
to the accident to permt [defendant] to discover and renedy it’ ”
(Rivera v Tops Mts., LLC, 125 AD3d 1504, 1505 [4th Dept 2015],
qguoting Gordon v American Museum of Natural Hi story, 67 Ny2d 836, 837
[ 1986]) .

Finally, defendant failed to establish as a matter of |aw that
plaintiff’s conduct was the sole proxi mte cause of his injuries. 1In
deposition testinony submtted by defendant, plaintiff testified that
his hands were at |east six inches fromthe engi ne conpartnent when
the serpentine belt unexpectedly cane | oose and pulled his hand into
t he engine. Defendant thus failed to denonstrate that plaintiff’s
accident was “ ‘unrelated to the alleged defect’” ” (Gefrath v
DeFelice, 144 AD3d 1652, 1654 [4th Dept 2016]; cf. Sorrentino v
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Pagani ca, 18 AD3d 858, 859 [2d Dept 2005]).

Ent er ed: Decenber 21, 2018 Mark W Bennett
Cerk of the Court



