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Appeal from a judgment of the Erie County Court (Michael L.
D’Amico, J.), rendered March 31, 2014.  The judgment convicted
defendant, upon his plea of guilty, of burglary in the second degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him,
upon his plea of guilty, of burglary in the second degree (Penal Law 
§ 140.25 [2]).  To the extent that defendant’s challenge to the
effectiveness of defense counsel is properly before us, that challenge
is without merit because counsel did not take a position adverse to
him at sentencing with respect to a potential motion to withdraw the
guilty plea (see People v Adams, 66 AD3d 1355, 1356 [4th Dept 2009],
lv denied 13 NY3d 858 [2009]; People v Mohomed, 52 AD3d 1262, 1263
[4th Dept 2008], lv denied 11 NY3d 791 [2008]; see also People v
Bethany, 144 AD3d 1666, 1669 [4th Dept 2016], lv denied 29 NY3d 996
[2017], cert denied — US —, 138 S Ct 1571 [2018]).  To the contrary,
defense counsel merely conveyed defendant’s own decision to forgo such
a motion, and counsel’s assessment of the potential merits thereof
served to underscore the rationality of defendant’s decision in that
regard.  Finally, although the People correctly concede that
defendant’s waiver of his right to appeal “this conviction” does not
foreclose his challenge to the severity of his sentence (see People v
Maracle, 19 NY3d 925, 927-928 [2012]), we nevertheless conclude that
the sentence is not unduly harsh or severe.  
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