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Appeal from an order of the Monroe County Court (Victoria M.
Argento, J.), entered March 28, 2018.  The order denied the
application of plaintiff for an extension of time to perfect an appeal
from an order of the Rochester City Court.  

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum:  Plaintiff appeals from an order of County Court that
denied plaintiff’s request for an extension of time to perfect his
appeal to that court from a City Court order—which granted defendants’
respective motions to dismiss plaintiff’s malicious prosecution
complaint against them for failure to state a cause of action—and, on
County Court’s own motion, dismissed that appeal for failure to
perfect.  We affirm.

Plaintiff correctly concedes that his request for an extension of
time to perfect was untimely and that County Court had the authority
to dismiss his appeal on its own motion (see Uniform Rules for County
Court [22 NYCRR] § 202.55 [b]).  He contends, however, that County
Court abused its discretion in doing so.  We reject that contention. 
County Court’s dismissal of an appeal for lack of prosecution “is a
matter committed to the sound discretion of the court upon due
consideration of the reason for the delay and the relative merit of
the appeal” (Wightman v Genute, 78 AD3d 1281, 1282 [3d Dept 2010]). 
Here, plaintiff has provided no reason for his failure to comply with
the perfection deadline.  Moreover, the relative merit of plaintiff’s
appeal supports dismissal because, inter alia, the complaint does not
allege an essential element of malicious prosecution, i.e., that
defendants played a sufficiently active role in initiating an action
against plaintiff (see Williams v CVS Pharmacy, Inc., 126 AD3d 890,
892 [2d Dept 2015]).  Thus, we cannot conclude that County Court
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abused its discretion in dismissing plaintiff’s appeal from the City
Court order (see Wightman, 78 AD3d at 1283).

Plaintiff’s further contentions, which directly address the
merits of City Court’s order and the standard of review applied by
City Court, are not properly before us on appeal from County Court’s
order.
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