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Appeal, by permission of the Appellate Division of the Supreme
Court in the Fourth Judicial Department, from an order of the Supreme
Court, Niagara County (Frank Caruso, J.), entered April 16, 2019.  The
order denied the motion of plaintiffs to compel defendant Timothy G.
Dyster, M.D. to attend a further deposition.  

It is hereby ORDERED that the order so appealed from is
unanimously reversed on the law without costs and the motion is
granted. 

Memorandum:  Supreme Court erred in denying the motion of
plaintiffs to compel defendant Timothy G. Dyster, M.D. to attend a
further deposition and answer questions regarding the subsequent
treatment of Patrick J. Whelan (plaintiff) at the Naples Community
Hospital and Jackson Memorial Hospital.  We agree with plaintiffs that
Dr. Dyster may be questioned at a further deposition as an expert in
the field of radiology regarding plaintiff’s subsequent CT and
contrast CT imaging and reports, the subsequent medical records, and
the findings documented in the angiogram report (see Johnson v New
York City Health & Hosps. Corp., 49 AD2d 234, 236-237 [2d Dept 1975];
see generally McDermott v Manhattan Eye, Ear & Throat Hosp., 15 NY2d
20, 26-30 [1964]).  We also agree with plaintiffs that any such
questions would not relate solely to the negligence of another
defendant physician (see Clack v Sayegh, 148 AD3d 1664, 1665 [4th Dept
2017]; Carvalho v New Rochelle Hosp., 53 AD2d 635, 635 [2d Dept 1976])
and are relevant to plaintiffs’ contention that defendants’ negligent
diagnosis and failure to adequately treat and care for plaintiff was
the proximate cause of plaintiff’s injuries (see Forgays v Merola, 222
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AD2d 1088, 1088 [4th Dept 1995]; cf. Dare v Byram, 284 AD2d 990, 991
[4th Dept 2001]).  We therefore reverse the order and grant the motion
to compel Dr. Dyster to submit to a further deposition after he has
had an opportunity to review the medical records related to
plaintiff’s subsequent treatment.  

Entered:  March 20, 2020 Mark W. Bennett
Clerk of the Court


