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Appeal from an order of the Supreme Court, Onondaga County
(Gerard J. Neri, J.), entered May 13, 2020 in a proceeding pursuant to
CPLR article 78.  The order, inter alia, granted one of petitioner’s
requests for relief and denied other requested relief without
prejudice as unripe for determination.  

It is hereby ORDERED that said appeal is unanimously dismissed
without costs.

Memorandum:  Petitioner commenced this CPLR article 78 proceeding
seeking several items of relief, including an order compelling
respondent to present petitioner’s grant application to respondent’s
Board of Directors for approval and compelling the Board of Directors
to approve the application.  Respondent now appeals from an order
that, inter alia, granted the first item of relief and denied the
second item of relief without prejudice as unripe for determination.  

No appeal lies as of right from a nonfinal order in a CPLR
article 78 proceeding (see CPLR 5701 [b] [1]; Matter of Green v Monroe
County Child Support Enforcement Unit, 111 AD3d 1446, 1447 [4th Dept
2013]).  Here, the order is nonfinal because Supreme Court did not
dismiss those parts of the petition that it declined to grant, but
rather denied them without prejudice (see Matter of Grosso v Slade,
179 AD2d 585, 585-586 [1st Dept 1992]; cf. Matter of Roesch v State of
New York, 187 AD3d 1651, 1651-1652 [4th Dept 2020]).  Contrary to
respondent’s contention, although a determination that remits a matter
for purely ministerial action is appealable as of right (see Valentin
v New York City Police Pension Fund, 16 AD3d 145, 146 [1st Dept
2005]), here the court directed respondent to submit petitioner’s
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grant application for a determination by respondent’s Board of
Directors, not for a “ ‘purely ministerial’ ” action (Matter of
Mid-Is. Hosp. v Wyman, 15 NY2d 374, 379 [1965]; cf. Valentin, 16 AD3d
at 146).  Although we have the power to treat the notice of appeal as
an application for permission to appeal, we decline to do so here, and
we therefore dismiss the appeal (see Green, 111 AD3d at 1447).

Entered:  August 26, 2021 Mark W. Bennett
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