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Appeal from a judgment of the Cayuga County Court (Thomas G.
Leone, J.), rendered June 28, 2011.  The judgment convicted defendant
upon a plea of guilty of criminal sale of a controlled substance in
the third degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him
upon his plea of guilty of criminal sale of a controlled substance in
the third degree (Penal Law § 220.39 [1]).  We affirm.

In 2011, County Court sentenced defendant, in absentia, with
defense counsel present.  In 2016, defendant was returned to the court
on a bench warrant.  At that appearance, defense counsel requested an
adjournment to allow for, inter alia, the preparation of an updated
presentence report and to permit him to investigate whether he would
move for defendant to withdraw his guilty plea.  The court denied
defense counsel’s request, and stated that the sentence imposed in
2011 would start that day, thereby executing the previously imposed
sentence.

Defendant contends that the court abused its discretion in
denying defense counsel’s request for an adjournment, thereby
depriving him of his right to counsel at a critical stage of the
proceedings.  We reject that contention.  We conclude that the court
did not abuse its discretion in denying the request for an adjournment
(see generally People v Ippolito, 242 AD2d 880, 880-881 [4th Dept
1997], lv denied 91 NY2d 874 [1997]).  However, even assuming,
arguendo, that it had, we conclude that the denial did not deprive
defendant of his right to counsel at a critical stage of the
proceedings.  It is well established that “where a defendant is
sentenced in absentia while represented by counsel, the critical stage



-2- 88    
KA 20-00915  

of the sentencing process and, hence, the criminal proceeding itself
for all nisi prius court purposes, terminates upon the imposition of
sentence.  Subsequent execution of the sentence is not a critical
stage of the defendant’s criminal proceeding” (People v Harris, 79
NY2d 909, 910 [1992]; see People v Burgos, 246 AD2d 394, 394 [1st Dept
1998]; People v Blas, 192 AD2d 540, 540 [2d Dept 1993], lv denied 82
NY2d 751 [1993]).  There is nothing in the record here to establish
that the court improperly sentenced defendant in absentia and,
therefore, when defendant returned to court on the bench warrant, it
was merely for execution of the sentence (cf. People v Bigby, 96 AD3d
1429, 1430 [4th Dept 2012]).

Finally, we reject defendant’s contention that the sentence is
unduly harsh and severe.
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