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Appeal from a judgment of the Oneida County Court (Robert Bauer,
J.), rendered February 28, 2018.  The judgment convicted defendant
upon a jury verdict of assault in the second degree and criminal
possession of a weapon in the third degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him
upon a jury verdict of assault in the second degree (Penal Law 
§ 120.05 [2]) and criminal possession of a weapon in the third degree
(§ 265.02 [1]).  Contrary to defendant’s contention, viewing the
evidence in light of the elements of the crimes as charged to the jury
(see People v Danielson, 9 NY3d 342, 349 [2007]), we conclude that the
verdict is not against the weight of the evidence (see generally
People v Bleakley, 69 NY2d 490, 495 [1987]).  Even if we assume,
arguendo, that a different verdict would not have been unreasonable,
we conclude that “ ‘the jury was in the best position to assess the
credibility of the witnesses and, on this record, it cannot be said
that the jury failed to give the evidence the weight it should be
accorded’ ” (People v Chelley, 121 AD3d 1505, 1506 [4th Dept 2014], lv
denied 24 NY3d 1218 [2015], reconsideration denied 25 NY3d 1070
[2015]).

Defendant’s contention that the sentence constitutes cruel and
unusual punishment is not preserved for our review (see People v Pena,
28 NY3d 727, 730 [2017]; People v McDermid, 177 AD3d 1412, 1412 [4th
Dept 2019], lv denied 34 NY3d 1161 [2020]), and we decline to exercise
our power to review that contention as a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]).  Defendant’s contention
that he was punished for exercising his right to trial is also not
preserved for our review (see People v Gorton, 195 AD3d 1428, 1430
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[4th Dept 2021], lv denied 37 NY3d 1027 [2021]; People v Dupuis, 192
AD3d 1626, 1627 [4th Dept 2021], lv denied 37 NY3d 964 [2021]).  In
any event, it is without merit.  “[T]he mere fact that a sentence
imposed after trial is greater than that offered in connection with
plea negotiations is not proof that [the] defendant was punished for
asserting his [or her] right to trial” (People v Tetro, 181 AD3d 1286,
1290 [4th Dept 2020], lv denied 35 NY3d 1070 [2020] [internal
quotation marks omitted]), and here we conclude that “there is no
indication in the record before us that [County Court] acted in a
vindictive manner based on defendant’s exercise of the right to a
trial” (id. [internal quotation marks omitted]).  Finally, the
sentence is not unduly harsh or severe.
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