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Appeal from a judgment of the Ontario County Court (William F.
Kocher, J.), rendered June 15, 2017.  The judgment convicted
defendant, upon a jury verdict, of robbery in the second degree,
robbery in the third degree and assault in the second degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously modified on the law by reversing those parts convicting
defendant of robbery in the third degree and assault in the second
degree and dismissing counts one and three of the indictment, and as
modified the judgment is affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him,
upon a jury verdict, of robbery in the second degree (Penal Law 
§ 160.10 [2] [a]), robbery in the third degree (§ 160.05), and assault
in the second degree (§ 120.05 [6]).  Preliminarily, as defendant
contends and the People correctly concede, robbery in the third degree
is a lesser included offense of robbery in the second degree (see
People v Best, 120 AD3d 707, 709 [2d Dept 2014], lv denied 25 NY3d 987
[2015]).  Moreover, although not raised by the parties, we note that
assault in the second degree under section 120.05 (6) is a lesser
included offense of robbery in the second degree under section 160.10
(2) (a) (see People v Perez, 93 AD3d 1032, 1039 [3d Dept 2012], lv
denied 19 NY3d 1000 [2012]; People v Lucas, 291 AD2d 890, 890 [4th
Dept 2002]).  We therefore modify the judgment by reversing those
parts convicting defendant of robbery in the third degree and assault
in the second degree and dismissing counts one and three of the
indictment (see Best, 120 AD3d at 709; Lucas, 291 AD2d at 890).

In light of our decision, we need not address defendant’s
challenges to the weight and sufficiency of the evidence with respect
to counts one and three.  Defendant’s challenges to the legal
sufficiency of the evidence supporting his conviction of robbery in
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the second degree are unpreserved for appellate review (see People v
Gray, 86 NY2d 10, 19 [1995]).  Moreover, viewing the evidence in light
of the elements of robbery in the second degree as charged to the jury
(see People v Danielson, 9 NY3d 342, 349 [2007]), we conclude that the
verdict finding defendant guilty of that crime is not against the
weight of the evidence (see generally People v Bleakley, 69 NY2d 490,
495 [1987]).

Finally, the sentence is not unduly harsh or severe.
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