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Appeal from a judgment of the Wyoming County Court (Michael M.
Mohun, J.), rendered April 27, 2023.  The judgment convicted defendant
after a nonjury trial of burglary in the second degree, criminal
mischief in the third degree, and petit larceny.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from a judgment convicting him
upon a nonjury verdict of burglary in the second degree (Penal Law 
§ 140.25 [2]), criminal mischief in the third degree (§ 145.05 [2]),
and petit larceny (§ 155.25).  Contrary to defendant’s contention, we
conclude, with respect to each crime, that the evidence, viewed in the
light most favorable to the prosecution (see People v Contes, 60 NY2d
620, 621 [1983]), is legally sufficient to establish defendant’s guilt
(see generally People v Bleakley, 69 NY2d 490, 495 [1987]).  We reject
defendant’s further contention that the verdict is against the weight
of the evidence.  Viewing the evidence in light of the elements of the
crimes in this nonjury trial (see People v Danielson, 9 NY3d 342, 349
[2007]), we conclude that, although an acquittal would not have been
unreasonable, it cannot be said that County Court failed to give the
evidence the weight it should be accorded (see generally Bleakley, 69
NY2d at 495).

Defendant contends that he was denied effective assistance of
counsel based on defense counsel’s failure to request a missing
witness charge with respect to one of the police officers who
responded to the scene of the burglary.  We reject that contention
inasmuch as there was no indication that the officer would have
provided noncumulative testimony favorable to the People (see People v
Gonzales, 145 AD3d 1432, 1433 [4th Dept 2016], lv denied 29 NY3d 1079
[2017]; People v Smith, 118 AD3d 1492, 1493 [4th Dept 2014], lv denied 
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25 NY3d 953 [2015]; see generally People v Smith, 33 NY3d 454, 458-459
[2019]).  Finally, the sentence is not unduly harsh or severe.
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