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Appeal from an order of the Court of Claims (J. David Sampson,
J.), entered December 8, 2022. The order granted the motion of
defendant to dismiss the claim and dismissed the claim.

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum: In this medical malpractice action, claimant appeals
from an order granting defendant’s motion to dismiss the claim
pursuant to CPLR 3126. We affirm. “The nature and degree of a
sanction to be imposed on a motion pursuant to CPLR 3126 is within the
discretion of the court, and the striking of a pleading is appropriate
only upon a clear showing that a party’s failure to comply with a
discovery demand or order is willful, contumacious or in bad faith”
(Mosey v County of Erie, 117 AD3d 1381, 1384 [4th Dept 2014]). 1In
support of its motion, defendant established that, for the nearly 10
years that the claim was pending, claimant failed repeatedly to
respond to discovery demands and disregarded orders regarding
discovery, and her failure to comply was willful, contumacious or in
bad faith (see Peterson v New York Cent. Mut. Fire Ins. Co., 174 AD3d

1386, 1388 [4th Dept 2019]). The burden thus shifted to claimant to
establish a reasonable excuse for her conduct (see WILJEFF, LLC v
United Realty Mgt. Corp., 82 AD3d 1616, 1619 [4th Dept 2011]), and she

failed to meet that burden (see Peterson, 174 AD3d at 1388). We
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therefore conclude that the Court of Claims did not abuse its
discretion in granting the motion and dismissing the claim.
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