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Appeal from a judgment of the Oneida County Court (Robert Bauer,
J.), rendered November 15, 2022. The judgment convicted defendant,
upon a plea of guilty, of criminal possession of a weapon in the
second degree.

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum: On appeal from a judgment convicting him, upon his
plea of guilty, of criminal possession of a weapon in the second
degree (Penal Law § 265.03 [3]), defendant contends that his waiver of
the right to appeal is invalid and that his sentence is unduly harsh
and severe. Even assuming, arguendo, that defendant’s waiver of the
right to appeal is invalid (see People v Spratt, 239 AD3d 1325, 1325-
1326 [4th Dept 2025], 1v denied 44 NY3d 984 [2025]; People v Lyon, 227
AD3d 1521, 1522 [4th Dept 2024], 1v denied 42 NY3d 928 [2024]; see
generally People v Thomas, 34 NY3d 545, 564-566 [2019], cert denied —
US —, 140 S Ct 2634 [2020]) and thus does not preclude our review of
his challenge to the severity of the sentence (see People v Resto, 222
AD3d 1425, 1425 [4th Dept 2023], 1v denied 41 NY3d 966 [2024]; People
v Alls, 187 AD3d 1515, 1515 [4th Dept 2020]), we perceive no basis in
the record to exercise our power to modify the sentence as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [b]l).

Defendant further contends that his sentence constitutes cruel
and unusual punishment. Even assuming again, arguendo, that the
waiver of the right to appeal is invalid and thus does not foreclose
our review of that contention (cf. People v Warner, 167 AD3d 1492,
1493 [4th Dept 2018], 1v denied 33 NY3d 955 [2019]; People v Marshall,
144 AD3d 1544, 1545 [4th Dept 2016]), we note that defendant failed to
preserve it for our review (see People v Thompson, 206 AD3d 1708, 1710
[4th Dept 2022], 1v denied 38 NY3d 1153 [2022]; People v Pruitt, 169
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AD3d 1367, 1368 [4th Dept 2019]; see generally People v Pena, 28 NY3d
727, 730 [2017]).
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