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Appeal from an order of the Supreme Court, Allegany County

(Thomas P. Brown, A.J.), entered June 26, 2024. The order, insofar as
appealed from, denied the motion of defendants Thomas F. Taylor, M.D.,
and Associated Radiologists of the Finger Lakes, P.C., for summary

judgment dismissing the amended complaint and any cross-claims against
them.

It is hereby ORDERED that the order so appealed from is
unanimously modified on the law by granting in part the motion of
defendants Thomas F. Taylor, M.D. and Associated Radiologists of the
Finger Lakes, P.C. and dismissing the amended complaint against those
defendants insofar as it asserts that defendant Thomas F. Taylor, M.D.
was negligent in failing to order a CT scan and as modified the order
is affirmed without costs.

Memorandum: In this medical malpractice and wrongful death
action, plaintiff alleges, inter alia, that defendant Thomas F.
Taylor, M.D. was negligent in connection with his reading and report
of chest x-rays taken when plaintiff’s decedent sought treatment at an
emergency room for pain following several falls, that a proper reading
and report should have resulted in the more timely detection and
treatment of decedent’s lung cancer, and that defendant Associated
Radiologists of the Finger Lakes, P.C. (Associated Radiologists), was
vicariously liable for Taylor’s negligence. Taylor and Associated
Radiologists (collectively, defendants) appeal from an order that,
inter alia, denied their motion for summary judgment dismissing the
amended complaint and any cross-claims against them.
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“[A] defendant moving for summary judgment in a medical
malpractice action has the [initial] burden of establishing the
absence of any departure from good and accepted medical practice or
that the plaintiff was not injured thereby” (Bubar v Brodman, 177 AD3d
1358, 1359 [4th Dept 2019] [internal quotation marks omitted]; see
Campbell v Bell-Thomson, 189 AD3d 2149, 2150 [4th Dept 2020]). “To
meet that burden, a defendant must submit in admissible form factual
proof, generally consisting of affidavits, deposition testimony and
medical records, to rebut the claim of malpractice by establishing
that [the defendant] complied with the accepted standard of care or
did not cause any injury to the patient” (Edwards v Myers, 180 AD3d
1350, 1352 [4th Dept 2020] [internal quotation marks omitted]; see
Groff v Kaleida Health, 161 AD3d 1518, 1520 [4th Dept 2018]).

“ Y [Tlhe burden shifts to the plaintiff to demonstrate the existence

of a triable issue of fact only after the defendant . . . meets the
initial burden . . . , and only as to the elements on which the
defendant met the prima facie burden’ ” (Bubar, 177 AD3d at 1359).

We agree with defendants that Supreme Court erred in denying that
part of their motion seeking dismissal of the amended complaint
insofar as it asserts that Taylor “negligently fail[ed] to order a CT
scan of [decedent’s] chest.” We conclude that defendants met their
initial burden of establishing entitlement to judgment as a matter of
law with respect to that claim (see Nesterenko v Hall, 239 AD3d 1314,
1315 [4th Dept 2025]). By not submitting the requisite expert medical
response in opposition to defendants’ showing, plaintiff failed to
raise a triable issue of fact with respect to that claim (see id.; see
also Webb v Scanlon, 133 AD3d 1385, 1387 [4th Dept 2015]). We
therefore modify the order accordingly.

Contrary to defendants’ further contention, the court did not err
in denying their motion insofar as it sought summary judgment
dismissing the remainder of the amended complaint against them. With
respect to the issue of deviation from the standard of care, although
defendants met their initial burden on the motion by submitting the
affidavit of an expert who opined that Taylor correctly read the chest
x-rays and reported his findings to decedent’s treating providers in
the emergency department, we conclude that plaintiff’s expert raised a
triable issue of fact sufficient to defeat the motion (see generally
Mason v Adhikary, 159 AD3d 1438, 1439 [4th Dept 2018]). With respect
to the issue of proximate cause, we conclude that defendants failed to
meet their initial burden and thus the burden never shifted to
plaintiff on that issue (see Bubar, 177 AD3d at 1359).
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