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Appeal from an order of the Supreme Court, Onondaga County
(Joseph E. Lamendola, J.), entered September 27, 2024. The order
granted the motions of defendants to dismiss the amended complaint.

It is hereby ORDERED that the order so appealed from is
unanimously reversed on the law without costs, the amended complaint
is reinstated, and the matter is remitted to Supreme Court, Onondaga
County, for further proceedings in accordance with the following
memorandum: Plaintiff commenced this personal injury action pursuant
to the Adult Survivors Act (ASA) (see CPLR 214-j), alleging that he
was sexually abused by an employee of defendant Syracuse University
while plaintiff was employed at a fraternity house associated with the
university. Defendants filed pre-answer motions to dismiss the
amended complaint against them. Supreme Court granted the motions
insofar as they sought dismissal of the amended complaint as untimely,
and plaintiff appeals.

We agree with plaintiff that the court erred in granting the
motions insofar as they sought dismissal of the amended complaint as
untimely based on plaintiff’s failure to sufficiently allege conduct
constituting a sexual offense as defined in Penal Law article 130, as
necessary to revive the claims under the ASA (see generally CPLR 3211
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[al] [5], [7]). Although plaintiff was required to plead factual
allegations related to his lack of consent in order to allege “conduct
which would constitute a sexual offense as defined in article one
hundred thirty of the penal law” (CPLR 214-j) and thereby “revive” the
claims in the amended complaint for statute of limitations purposes,
we conclude that the factual allegations in the amended complaint
sufficiently assert plaintiff’s lack of consent within the meaning of
Penal Law § 130.05 (see Shapiro v Syracuse Univ., 208 AD3d 958, 959
[4th Dept 2022]; Druger v Syracuse Univ., 207 AD3d 1153, 1153 [4th
Dept 2022]). “Whether a plaintiff can ultimately establish its
allegations is not part of the calculus in determining a motion to
dismiss” (EBC I, Inc. v Goldman, Sachs & Co., 5 NY3d 11, 19 [2005];
see Druger, 207 AD3d at 1154).

Inasmuch as the court did not address the alternative grounds for
dismissal raised in the motions, we remit the matter to Supreme Court
to consider those contentions in the first instance (see Lundy Dev. &
Prop. Mgt., LLC v Cor Real Prop. Co., LLC, 181 AD3d 1180, 1181 [4th
Dept 2020]) .
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