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Appeal from a judgment of the Onondaga County Court (Matthew J.
Doran, J.), rendered October 21, 2022.  The judgment convicted
defendant, upon a jury verdict, of murder in the second degree,
attempted robbery in the first degree and criminal possession of a
weapon in the second degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed.

Memorandum:  Defendant appeals from a judgment convicting him,
upon a jury verdict, of murder in the second degree (Penal Law 
§ 125.25 [3]), attempted robbery in the first degree (§§ 110.00,
160.15 [2]), and criminal possession of a weapon in the second degree
(§ 265.03 [3]).  We affirm.

Defendant contends that County Court erred in refusing his
request to charge manslaughter in the second degree as a lesser
included offense of murder in the second degree.  We reject that
contention.  While, as the People correctly concede, manslaughter in
the second degree (see Penal Law § 125.15) is a lesser included
offense of murder in the second degree under Penal Law § 125.25 (1)
(intentional murder) (see People v McIntosh, 162 AD3d 1612, 1613 [4th
Dept 2018], affd 33 NY3d 1064 [2019]), defendant was not prejudiced by
the failure to charge the lesser offense because he was acquitted on
the intentional murder count (see People v Brown, 53 NY2d 979, 981
[1981]; People v Ashraf, 186 AD2d 1057, 1058 [4th Dept 1992], lv
denied 80 NY2d 1025 [1992]).  Rather, defendant was convicted of
felony murder (see § 125.25 [3]) and manslaughter in the second degree
is not a lesser included offense of that crime (see People v Langlois,
17 AD3d 772, 774 [3d Dept 2005]).

Defendant’s challenge to the court’s second Allen charge is
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unpreserved for our review (see generally People v Moore, 213 AD3d
1213, 1214 [4th Dept 2023], lv denied 39 NY3d 1142 [2023]), and we
decline to exercise our power to review that contention as a matter of
discretion in the interest of justice (see CPL 470.15 [6] [a]).

Viewing the evidence in light of the elements of the crimes as
charged to the jury (see People v Danielson, 9 NY3d 342, 349 [2007]),
we reject defendant’s further contention that the verdict is against
the weight of the evidence (see generally People v Bleakley, 69 NY2d
490, 495 [1987]).

Contrary to defendant’s contention, his sentence is not unduly
harsh or severe.  Finally, we have considered defendant’s remaining
contention and conclude that it does not warrant reversal or
modification of the judgment.
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