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Appeal from an order of the Supreme Court, Erie County (Daniel
Furlong, J.), entered July 24, 2024, in a personal injury action.  The
order, insofar as appealed from, granted in part the motion of
defendants Phyllis Fatima Morrell, Buffalo Board of Education, Buffalo
City School District and Lafayette International High School, formerly
known as Lafayette High School, for summary judgment.  

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs. 

Memorandum:  Plaintiff commenced this personal injury action
pursuant to the Child Victims Act (see CPLR 214-g), alleging that she
was sexually abused by a physical education teacher, defendant
Christopher Jagiello, during her attendance at defendant Lafayette
International High School, formerly known as Lafayette High School
(school), in defendant Buffalo City School District (district), while
defendant Phyllis Fatima Morrell was its principal.  As against the
school, the district, Morrell, and defendant Buffalo Board of
Education (collectively, defendants), plaintiff alleged, inter alia,
that defendants had fraudulently concealed the abuse, that they had
negligently hired, retained, and supervised Jagiello, and that they
had negligently inflicted emotional distress upon her.  Defendants
moved for summary judgment dismissing plaintiff’s complaint against
them.  By order entered July 24, 2024, Supreme Court granted
defendants’ motion in part; specifically, the court dismissed
plaintiff’s claims of negligent hiring and fraudulent concealment,
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denied the motion with respect to plaintiff’s claims of negligent
retention and supervision, and dismissed plaintiff’s claim of
negligent infliction of emotional distress to the extent that it was
pleaded as a separate cause of action, thereby permitting plaintiff to
seek damages from defendants for emotional distress as related to her
surviving claims of negligence.  In appeal No. 1, plaintiff appeals
from an order denying her motion to resettle and clarify the court’s
oral decision, made prior to the July 24, 2024 order.  In appeal No.
2, plaintiff appeals from the July 24, 2024 order.

As an initial matter, inasmuch as the order in appeal No. 1
denied a motion to clarify the court’s oral decision and involves the
court’s power to “cure mistakes, defects and irregularities that do
not affect substantial rights of [the] parties” (Matter of Torpey v
Town of Colonie, N.Y., 107 AD3d 1124, 1126 [3d Dept 2013] [internal
quotation marks omitted]), we conclude that no appeal lies therefrom
and that appeal No. 1 must be dismissed (see generally Wilmot v Kirik,
237 AD3d 1535, 1535 [4th Dept 2025]).

In appeal No. 2, contrary to plaintiff’s contention, the court
did not err by purportedly dismissing a cause of action related to the
concept of in loco parentis (see generally Williams v Weatherstone, 23
NY3d 384, 403 [2014]).  The order in appeal No. 2 did not state that
it was, in fact, dismissing such a cause of action.  Instead, as the
court correctly explained at oral argument, in loco parentis describes
a duty of care applied in specific circumstances to those who
“intend[ ] to assume the responsibility to support and care for [a]
child” (Matter of Yolanda D., 88 NY2d 790, 796 [1996]; see generally
BL Doe 2 v Fleming, 229 AD3d 1086, 1089 [4th Dept 2024]).  Thus,
although the concept may be applicable to plaintiff’s claims for
negligent retention and supervision, it is not a distinct cause of
action.

We likewise reject plaintiff’s contention that the court erred in
dismissing her claim regarding fraudulent concealment of the abuse. 
Insofar as that claim related to plaintiff’s allegations that
defendants negligently retained and supervised Jagiello, we note that,
as set forth above, the court denied defendants’ motion with respect
to the claims of negligent retention and supervision, and we conclude
that any overlapping claim of fraudulent concealment was properly
dismissed as duplicative (see PB-20 Doe v St. Nicodemus Lutheran
Church, 228 AD3d 1233, 1238-1239 [4th Dept 2024]).  To the extent that
the claim regarding fraudulent concealment instead related to an
allegation that defendants had actual knowledge of the abuse and took
action to ensure it was not discovered (see generally Zumpano v Quinn,
6 NY3d 666, 675 [2006]), or that defendants knowingly misrepresented
or omitted certain facts (see generally PB-20 Doe, 228 AD3d at 1238),
we conclude that defendants met their initial burden on their motion,
and that plaintiff failed to raise a triable issue of fact in
opposition (see generally Alvarez v Prospect Hosp., 68 NY2d 320, 324
[1986]).

Plaintiff, during oral argument on the motion underlying the
order in appeal No. 2, did not oppose the court’s treatment of any
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claim of negligent infliction of emotional distress as duplicative of
her negligence claims, and instead as a measure of damages thereon. 
Under these circumstances, plaintiff failed to preserve for our review
her contention that the court erred in dismissing the claim of
negligent infliction of emotional distress to the extent that it was
asserted as a separate cause of action (see Ostrander v Mullen, 233
AD3d 1484, 1486 [4th Dept 2024]).

We have considered plaintiff’s remaining contentions and conclude
that they lack merit.

Entered: October 3, 2025 Ann Dillon Flynn
Clerk of the Court


