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Appeal from an order of the Fam |y Court, Cattaraugus County
(M chael L. Nenno, J.), entered March 29, 2010 in a proceeding
pursuant to Famly Court Act article 10. The order, inter alia,
adj udged t hat respondent had negl ected the subject child.

It is hereby ORDERED that the order so appealed fromis
unani nously reversed on the | aw wi thout costs and the matter is
remtted to Fam |y Court, Cattaraugus County, for a new fact-finding
heari ng on the issue of respondent’s all eged negl ect of her son.

Menorandum  Respondent not her appeals froman order that, inter
al i a, adjudged that she neglected her son. W agree with the nother
that Fam |y Court violated her right to due process by refusing to
permt her to testify during the fact-finding phase of the proceeding
(see Matter of Patricia C., 63 AD3d 1710, 1711; Matter of Barbara R
66 AD2d 800). “The right to be heard is fundanmental to our system of
justice . . . [and p]arents have an equally fundanental interest in
the Iiberty, care and control of their children” (Matter of Jung
[ State Conm. on Jud. Conduct], 11 NY3d 365, 372-373). The court’s
order was based on, inter alia, a prior order in which it found that
t he not her negl ected her son’s three siblings based in part on her
failure to take appropriate action with respect to those children when
she was informed that one of them had been sexually abused by their
father, and we affirmed that prior order (Matter of Annastasia C., 78
AD3d 1579, |v denied __ NY3d __ [Mar. 31, 2011]). The nother’s son,
however, was not a subject of the proceeding resulting in that prior
order, and the nother therefore should have been afforded an
opportunity to be heard in response to the new evidence offered by
petitioner in the instant proceeding (see Patricia C., 63 AD3d at
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1711).

Entered: April 29, 2011 Patricia L. Morgan
Clerk of the Court



