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Appeal from a judgment of the Cattaraugus County Court (Larry M.
Himelein, J.), rendered July 16, 2012.  The judgment convicted
defendant, upon his plea of guilty, of murder in the second degree.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed. 

Memorandum:  On appeal from a judgment convicting him upon his
plea of guilty of murder in the second degree (Penal Law § 125.25
[1]), defendant contends that the waiver of the right to appeal is not
valid and that the sentence is unduly harsh and severe.  Although we
conclude that defendant’s waiver of the right to appeal does not
encompass his challenge to the severity of the sentence inasmuch as
there is no indication in the record of the plea allocution that
defendant was waiving his right to appeal the severity of the sentence
(see People v Maracle, 19 NY3d 925, 928; People v Pimentel, 108 AD3d
861, 862, lv denied 21 NY3d 1076), we nevertheless conclude that the
sentence is not unduly harsh or severe.
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