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Appeal from an order of the Supreme Court, Oneida County (Louis
P. Gigliotti, A.J.), entered March 28, 2014.  The order determined
that petitioner is currently not a sex offender requiring civil
management pursuant to Mental Hygiene Law article 10 and directed the
discharge of petitioner from the custody of the Office of Mental
Health.  

It is hereby ORDERED that the order so appealed from is
unanimously affirmed without costs.

Memorandum:  Respondents appeal from an order, entered after an
annual review hearing pursuant to Mental Hygiene Law § 10.09 (d), that
determined that petitioner does not currently suffer from a mental
abnormality under Mental Hygiene Law § 10.03 (i) and directed his
unconditional discharge from the custody of the Office of Mental
Health (see § 10.09 [h]).  We affirm.

We agree with petitioner that on this record Supreme Court
properly determined that respondents failed to establish by clear and
convincing evidence that petitioner currently suffers from a “mental
abnormality” (see Mental Hygiene Law § 10.09 [h]).  Moreover, although
both experts diagnosed petitioner with antisocial personality
disorder, that diagnosis is insufficient, as a matter of law, to
support a “mental abnormality” finding (see Matter of State of New
York v Donald DD., 24 NY3d 174, 190).  We reject respondents’
contention that the jury determination that petitioner suffered from a
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“mental abnormality” in 2008 precludes any subsequent review of that
issue (see § 10.07 [d]; see generally People ex rel. Leonard HH. v
Nixon, 148 AD2d 75, 79).  The annual review proceeding conducted here
specifically requires that every person civilly committed under Mental
Hygiene Law article 10 “shall have an examination for evaluation of
his or her mental condition made at least once every year” (§ 10.09 
[b]).  Indeed, as part of each annual review, a psychiatric examiner
is required to report to the Commissioner of Mental Health whether
such person “is currently a dangerous sex offender requiring
confinement” (id. [emphasis added]).    
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