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Appeal from an order of the Supreme Court, Erie County (M.
William Boller, A.J.), entered May 16, 2013.  The order, insofar as
appealed from, denied that part of the motion of defendant seeking DNA
testing pursuant to CPL 440.30 (1-a).  

It is hereby ORDERED that the order so appealed from is
unanimously affirmed. 

Memorandum:  Defendant appeals from an order insofar as it denied
his motion pursuant to CPL 440.30 (1-a) seeking DNA testing of items
secured in connection with his 1990 conviction of one count of arson
in the first degree and six counts of murder in the second degree
(People v Mixon, 203 AD2d 909, lv denied 84 NY2d 830, reconsideration
denied 84 NY2d 909).  We conclude that Supreme Court properly denied
the motion.  Defendant failed to establish that if DNA tests had been
conducted on certain items from the crime scene and the results had
been admitted at his trial that “there exists a reasonable probability
that the verdict would have been more favorable to” him (CPL 440.30
[1-a] [a] [1]; see People v Mixon, 30 AD3d 1103, 1103, lv denied 7
NY3d 903).  
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