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Appeal from an order and judgnment (one paper) of the Suprene
Court, Erie County (Tinothy J. Wal ker, A.J.), entered August 18, 2015.
The order and judgnent awarded noney damages to plaintiff Raynond T.
Webber upon a nonjury verdict.

It is hereby ORDERED t hat said appeal insofar as it concerns that
part of the order and judgnment awardi ng $50, 442 as a principal anount
i s unani nously dism ssed, and the order and judgnment is nodified on
the law by awarding plaintiff Raynond T. Wbber interest on that
principal anbunt at a rate of 3.25%from June 3, 2013 to August 18,
2015, and awardi ng $23,295 to plaintiffs on the conversion cause of
action, and as nodified the order and judgment is affirmed w thout
cost s.

Menorandum  Raynond T. Webber (plaintiff) and defendants, Lee
Webber and Gerald T. Filipiak, forned Eagle Crest Mnufactured Hones
Park, Inc. (Eagle Crest) in order to purchase |and and to develop a
manuf act ured home park. Each of them owned one-third of the
corporation. Wen Eagle Crest sold the original manufactured hone
park in 2001, the three sharehol ders decided to reinvest the proceeds
in other commercial real estate projects. To nanage the properties
they acquired, they created four separate limted liability conpanies
(LLCs), each of which was wholly owned by Eagle Crest, but managed by
t he individual shareholders for their own benefit. In 2002, plaintiff
and defendants entered into a sharehol der agreenent which provided,
inter alia, that each of the properties would be managed by the
sharehol der who selected it. Plaintiff and defendants executed an
anendnent to that agreenent in 2004, which was intended to address and
rebal ance certain tax consequences anong the sharehol ders. In 2007,
plaintiff and defendants entered into a new agreenent, thereby
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cancel ling the 2002 agreenent with its 2004 anendnent. The 2007
agreenent provided, inter alia, that Eagle Crest, through its four
subsidiary LLCs, would hold title to each of the properties as a

nom nee for the three Eagle Crest shareholders. It further provided
that Eagle Crest’s accountant would provide a yearly schedul e of the
sharehol ders’ income tax liability, and that the sharehol ders woul d
pay their obligations under that schedule within 10 days of receipt.
| f a sharehol der did not pay his obligation in a tinmely fashion, Eagle
Crest was permtted to pay it out of his distributions. In addition,
any sharehol der owed an obligation by another sharehol der could al so
commence | egal action for the anmount of the obligation, plus 12%
yearly interest and “costs of collection including reasonable
attorney’s fees.” On June 3, 2013, defendants resigned as officers
and directors of Eagle Crest, leaving plaintiff as its sole owner.

Plaintiff and Duane Wbber, an assignee of plaintiff’s rights and
interests in the various agreenents, commenced this action. The
second anended conpl aint alleges four causes of action: breach of the
2002 agreenent, as anmended in 2004; breach of the 2007 agreenent; an
accounting; and conversion. A nonjury trial was held and, at the
close of plaintiffs’ proof, defendants noved for a directed verdict on
the issues of attorney’'s fees, interest, and capital expenses, arguing
that plaintiffs had failed to neet their burden of proof. Suprene
Court reserved decision. Five days after the trial ended, the court
granted defendants’ notion for a directed verdict. Plaintiffs
thereafter filed a notion for |eave to reargue the directed verdict
determ nation. Before the court issued the order enbodying its
decision on the notion for a directed verdict, the court infornmed the
parties by way of an emmil that it had sua sponte reconsidered its
decision in the course of preparing the final witten decision and
order, and that plaintiffs’ notion for |eave to reargue the directed
verdi ct determ nation would be noot as a result. The court
subsequently i ssued a decision and order awarding plaintiff $994, 390,
which is conprised of the stipul ated $943, 948 anount due under the
2007 agreenent plus $50,442 that the court determ ned to be owed under
t he 2002 agreenent, as anended in 2004. The court al so awarded
statutory interest of 9% on the 2007 portion of the award and
determ ned that plaintiffs “shall have no recovery on their remaining
claims.” Plaintiffs filed the judgnent and, after defendants paid the
j udgnment armount, filed the satisfaction of judgnment, and they
t hereafter appeal ed.

W note at the outset that part of plaintiffs appeal is barred
by plaintiffs’ acceptance of paynment of the judgnment and their
i ssuance of a satisfaction of judgnment. “As a general rule, a
plaintiff may not appeal after accepting paynent of a judgnent”
(Kriesel v May Dept. Stores Co., 261 AD2d 837, 837). “Were . . . ,
however, the outcone of the appeal could have no effect on the
appellant’s right to the benefit he or she accepted, its acceptance
shoul d not preclude the appeal” (id. at 837-838 [internal quotation
marks omtted]). “ ‘This exception appears to be limted to those
i nstances where the appellant’s right to the anount awarded by the
original judgnment is absolute, making it possible to obtain a nore
favorabl e judgnment without the risk of a | ess favorable result upon
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retrial’ 7 (i1d. at 838). Here, plaintiffs seek an increase in the
j udgnment arount in several areas where they were denied relief
conpletely, i.e., capital expenditure costs, attorney’s fees,
consequenti al damages, contractual interest, and danmages associ ated
wi th defendants’ alleged conversion. |In our view, however,

plaintiffs’ contention on appeal that the award of $50,442 as a
princi pal anmount pursuant to the 2002 agreenent, as anended in 2004,
was i nadequate is barred by the general rule prohibiting an appea
froma satisfied judgnment. Although the other areas of appeal are
di screte, severable, and incapable of reduction, plaintiffs’
contentions concerning the $50,442 award as a principal amunt rely on
an assessnment of conpeting expert evidence that lies within the

di scretion of the factfinder, and could theoretically, based on the
evidence in the record, result in a | ess favorabl e judgnent (see
WIllianms v Hearburg, 245 AD2d 794, 794-795, |v denied 91 Ny2d 810;
Roffey v Roffey, 217 AD2d 864, 865-866). W therefore dismss that
part of the appeal involving the $50,442 as a principal anount.

Moving to the nmerits, we note that it is well established that,
“lo]n appeal froma judgnment entered after a nonjury trial, this Court
has the power to set aside the trial court’s findings if they are
contrary to the weight of the evidence and to render the judgment we
deemwarranted by the facts . . . That power nmay be appropriately
exerci sed, however, only after giving due deference to the court’s
eval uation of the credibility of witnesses and quality of the proof

Moreover, [o]n a bench trial, the decision of the fact-finding
court should not be disturbed upon appeal unless it is obvious that
the court’s conclusions could not be reached under any fair
interpretation of the evidence” (Black v State of New York [appeal No.
2], 125 AD3d 1523, 1524-1525 [internal quotation marks omtted]).

Contrary to plaintiffs’ contention, we conclude that a fair
interpretation of the evidence supports the court’s determ nation that
plaintiffs were not entitled to capital expenditure costs under the
2007 agreenent. “ ‘[Clourts should be extrenely reluctant to
interpret an agreenent as inpliedly stating sonething which the
parti es have neglected to specifically include " (Vernont Teddy Bear
Co. v 538 Madison Realty Co., 1 NY3d 470, 475). Here, there is no
reference to capital expenditure costs in the 2007 agreenent, and any
interpretation of the 2007 agreenent that is dependent on | anguage
fromthe 2002 agreenent cannot be, as plaintiffs claim an unanbi guous
interpretation (see Kass v Kass, 91 Ny2d 554, 566-567; WWW Assoc. Vv
G ancontieri, 77 NY2d 157, 162-163).

We agree with plaintiffs that the court’s initial decision to
grant defendants’ notion for a directed verdict was effectively
reversed by the court’s later decision to deemthat application noot
and to award, inter alia, statutory interest on the portion of the
award concerning the 2007 agreenment. W further agree with plaintiffs
that the court erred in failing to add interest to the principal of
the award made pursuant to the 2002 agreenent, as anended in 2004.

Al t hough the 2002 agreenent did not include any | anguage addressing
interest, the 2004 anendnent provided that, when Eagle Crest
di ssol ved, the sharehol ders would be responsible to “settle up the tax
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cost or benefit at a rate of 50% of the tax differentials on a

cunul ative basis frominception,” and the funds would be treated as
sharehol der distributions, paid within five years, and subject to
interest “at the prevailing prine rate.” Based on that plain

| anguage, the court erred in failing to grant interest on the $50, 442
princi pal of the award for breach of the 2002 agreenent, as anended in
2004. We therefore nodify the order and judgnent by adding 3.25%
interest on that portion of the award, fromthe date of Eagle Crest’s
di ssolution, June 3, 2013, until the entry of judgnment on August 18,
2015. We reject plaintiffs’ related contention, however, that they
are entitled to contractual interest of 12% under the 2007 agreenent
along with attorney’s fees. The court’s conclusion that the parties,
through their actions, either nodified or waived the provisions
concerning interest and attorney’s fees in the 2007 agreenent is
supported by a fair interpretation of the evidence (see generally
Fundamental Portfolio Advisors, Inc. v Tocqueville Asset Mgt., L.P., 7
NY3d 96, 104; Estate of Kingston v Kingston Farnms Partnership, 130
AD3d 1464, 1465). Although “waiver ‘should not be lightly presunmed
and nust be based on ‘a clear manifestation of intent’ to relinquish a
contractual protection” (Fundanental Portfolio Advisors, Inc., 7 NY3d
at 104), there was little dispute at trial that plaintiff was fully
aware that the relevant provisions of the 2007 agreenent were not
bei ng fol | oned.

We agree with plaintiffs that there is no fair interpretation of
t he evidence that would permit the court to deny all relief on their
conversion cause of action. Upon our review of the record, we
concl ude that defendants provided no explanation for an Eagle Crest
check drafted by defendant Filipiak, and deposited on Cctober 21,
2013, four nonths after the resignation of defendants from Eagl e
Crest. The check was nmade out to “Hunter Creek Plaza LLC, " the LLC
jointly controlled by defendants, in the anount of $23,295. W
therefore further nodify the order and judgnent by awardi ng $23,295 to
plaintiffs. W reject plaintiffs’ remaining contentions wth respect
to their clains of conversion inasnuch as the court’s determ nation
not to award damages on those clains is supported by a fair
interpretation of the evidence (see Black, 125 AD3d at 1524-1525).

W reject plaintiffs’ further contention that the court abused
its discretion in denying their notion to anmend the conpl aint.
Plaintiffs sought to anend their conplaint for a third tinme just two
nmonths prior to trial and failed to offer any reason why they did not
seek to add a new plaintiff when they anmended the conplaint for the
second time just four nonths earlier (see generally Jablonski v County
of Erie, 286 AD2d 927, 928). Contrary to plaintiffs’ contention, the
court did not err in failing to award consequenti al damages i nasnuch
as any demand for such danages was absent fromthe operative pleading
at the time of trial and, in any event, plaintiffs offered no proof at
trial and nade no request in their proposed findings of fact regarding
such danmages.

Finally, defendants’ various requests to this Court for relief
are not properly before us inasmuch as they failed to take a cross
appeal (see Baker v Levitin, 211 AD2d 507, 508; Monte v D Marco, 192
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AD2d 1111, 1113, |v denied 82 Ny2d 653; see generally Parochi al Bus.
Sys. v Board of Educ. of City of N Y., 60 Ny2d 539, 545-546).

Ent er ed: Decenber 23, 2016 Frances E. Cafarell
Cerk of the Court



