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Appeal from a judgment of the Supreme Court, Seneca County
(Dennis F. Bender, A.J.), entered April 21, 2015 in a habeas corpus
proceeding.  The judgment denied the petition.  

It is hereby ORDERED that the judgment so appealed from is
unanimously affirmed without costs.

Memorandum:  Petitioner commenced this proceeding seeking a writ
of habeas corpus on the grounds that the evidence is legally
insufficient to support his conviction of assault in the second degree
(Penal Law § 120.05 [2]), he is actually innocent, and certain errors
were made at trial.  We conclude that Supreme Court properly denied
his petition.  “Habeas corpus relief is not an appropriate remedy for
asserting claims that were or could have been raised on direct appeal
or in a CPL article 440 motion” (People ex rel. Dilbert v Bradt, 117
AD3d 1498, 1498, lv denied 24 NY3d 902 [internal quotation marks
omitted]; see People ex rel. Collins v New York State Dept. of Corr. &
Community Supervision, 132 AD3d 1234, 1235, lv denied 26 NY3d 917). 
Although petitioner contends that he could not raise those grounds on
his direct appeal because he was denied effective assistance of
appellate counsel, we note that this proceeding for a writ of habeas
corpus is not appropriate for raising that contention because his
remedy for ineffective assistance of appellate counsel would be a new
appeal, not immediate release from custody (see People ex rel. Rivera
v Smith, 244 AD2d 944, 944, lv denied 91 NY2d 808).  Rather, that
contention is properly the subject of a motion for a writ of error
coram nobis (see id.).
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