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\% MVEMORANDUM AND ORDER
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COUNSEL), FOR RESPONDENT.

Appeal froma judgnent of the Suprene Court, Mnroe County (Al ex
R Renzi, J.), rendered Septenber 12, 2012. The judgnment convicted
def endant, upon a jury verdict, of assault in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict of assault in the second degree (Penal Law
88 20.00, 120.05 [2]). This case arose froman incident in which two
men attacked the victimoutside a bar foll ow ng a di sagreenent over a
gane of darts. Eyew tnesses identified defendant as one of the
victims attackers; the second man renmai ned unidentified.

Def endant failed to preserve for our review his challenge to the
| egal sufficiency of the evidence inasnmuch as his notion for a tria
order of dism ssal was not “ ‘specifically directed” ” at the all eged
error now rai sed on appeal (People v Gray, 86 Ny2d 10, 19; see People
v Simmons, 133 AD3d 1227, 1227). In any event, we conclude that the
evidence is legally sufficient. Wth respect to the el enment of use of
a “deadly weapon or dangerous instrunent” (Penal Law 8§ 120.05 [2]), an
expert physician testified that the victims wounds were consi stent
with a cut froma sharp object, but not consistent with a tear, and
t he Peopl e i ntroduced phot ographs of those wounds. Al though none of
the eyew tnesses observed defendant or the unidentified man use or
possess a weapon, we conclude that the circunstantial evidence is
legally sufficient to establish that the victimsuffered no fewer than
five wounds caused by a dangerous instrunment (see People v Robinson,
288 AD2d 887, 888, affd 98 Ny2d 755; People v Dilly, 84 AD3d 1110,
1111, Iv denied 17 NY3d 858). We further conclude that the evidence
is legally sufficient to establish that defendant intentionally aided
the unidentified man in causing the victimphysical injury by means of
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a dangerous instrunment (see 8 20.00). Regardless whet her defendant
was initially aware of the presence of a sharp object, his “continued
participation in the assault [is] sufficient to support the concl usion
that he intentionally aided in the assault with a dangerous

i nstrument” (People v Gurgov, 129 AD3d 989, 990). Furthernore,
viewi ng the evidence in light of the elenents of the crine of assault
in the second degree as an accessory as charged to the jury (see
Peopl e v Dani el son, 9 NY3d 342, 349), we conclude that the verdict is
not agai nst the weight of the evidence (see generally People v

Bl eakl ey, 69 NY2d 490, 495).

W agree with defendant that Suprene Court erred in denying his
request for an adverse inference charge based on the People’s failure
to produce the surveillance video of the interior of the bar (see
Peopl e v Handy, 20 NY3d 663, 669; People v Butler, 140 AD3d 1610,
1612, Iv denied 28 NY3d 969). Neverthel ess, we conclude that the
error is harm ess (see generally People v Crinmns, 36 Ny2d 230, 237).
Finally, defendant failed to preserve his contention that the court
denied himthe right to exercise a perenptory challenge (see People v
Bester, 21 AD3d 1366, 1367), and we decline to exercise our power to
review that contention as a matter of discretion in the interest of
justice (see CPL 470.15 [6] [a]).

Ent er ed: March 24, 2017 Frances E. Caf arel
Cerk of the Court



