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Appeal froma judgnent of the Erie County Court (Thomas P.
Franczyk, J.), rendered August 26, 2014. The judgnent convicted
def endant, upon a nonjury verdict, of nurder in the second degree.

It is hereby ORDERED that the judgnment so appealed fromis
unani nously affirmed.

Menorandum  Def endant appeals from a judgnent convicting her,
upon a nonjury verdict, of murder in the second degree (Penal Law
§ 125.25 [1]). Although defendant failed to preserve for our review
her challenge to the |legal sufficiency of the evidence, we
“necessarily review the evidence adduced as to each of the elenents of
the crinme[] in the context of our review of defendant’s chall enge
regardi ng the wei ght of the evidence” (People v Stephenson, 104 AD3d
1277, 1278, |v denied 21 NY3d 1020, reconsideration denied 23 Ny3d
1025 [internal quotation marks omtted]).

It is well established that “ ‘[i]ntent to kill may be inferred
from defendant’ s conduct as well as the circunstances surroundi ng the
crinme’ ” (People v Badger, 90 AD3d 1531, 1532, |v denied 18 Ny3d 991).
The Peopl e presented evidence through expert testinony that the
victims cause of death was asphyxia by neck or chest conpression.
That determ nation was based on the nedical evidence as well as the
fact that the victimwas found: (1) face up with her shirt raised up
hal f way; (2) with only one sock on half way; and (3) next to a pillow
on beddi ng that appeared to be disheveled. 1In addition, the People
present ed evidence that defendant was the only person wth the victim
at the time of the victinms death and that defendant provided wi dely
i nconsi stent accounts of her whereabouts and actions |eading up to,
and followng, the victims death. Although circunstantial in nature,
when viewed in the light nost favorable to the People, we conclude
that the evidence is sufficient to establish that defendant
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intentionally killed the victim (see Stephenson, 104 AD3d at 1278-
1279; People v Thibeault, 73 AD3d 1237, 1239-1240, |v denied 15 Ny3d
810, cert denied 562 US 1293).

View ng the evidence in light of the elements of the crine in
this nonjury trial (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see generally People v Bl eakl ey, 69 Ny2d 490, 495). Wile " ‘a
finding that defendant did not intend to kill the victinf] would not
have been unreasonable . . . , it cannot be said that County Court,
whi ch saw and heard the wi tnesses and thus was able to assess their
credibility and reliability in a manner that is far superior to that
of review ng judges who nust rely on the printed record, failed to
gi ve the evidence the weight it should be accorded” " (Badger, 90 AD3d
at 1532). The court in this nonjury trial “was free to credit the
opi ni on expressed by the People’s expert[s] and reject that of
defendant’ s expert” (People v Costa, 256 AD2d 809, 809, |v denied 93
NY2d 872; see People v Benson, 119 AD3d 1145, 1148, |v denied 24 NY3d
1118; People v Stein, 306 AD2d 943, 944, |v denied 100 Ny2d 599,
reconsi deration denied 1 NY3d 581).

Def endant al so contends that defense counsel was ineffective for
failing to preserve for our review his challenge to the | ega
sufficiency of the evidence. W note, however, that we have revi ewed
the sufficiency of the evidence in determ ning whether the verdict is
agai nst the wei ght of the evidence.

Contrary to defendant’s further contention, we conclude that the
court did not err in refusing to suppress statenents she nmade to two
police officers en route to the Erie County Medical Center (ECMC) and
at the energency roomof the ECMC. When the police arrived at
def endant’ s house, they were inforned that a young girl was found dead
in a bedroom and that defendant was inside a shed in the backyard.

Def endant was renoved fromthe shed and placed in an anbul ance, where
she indicated that she had tried to commt suicide. Defendant was
then transported to the ECMC. |In our view, defendant was not in
police custody when defendant made the statenents during that tine
period and, in any event, we conclude that the questions asked of her
were investigatory rather than accusatory in nature (see People v

Car bonaro, 134 AD3d 1543, 1547, |v denied 27 NY3d 994, reconsideration
denied 27 NY3d 1149). Furthernore, while a defendant’s involuntary
conm t nent under Mental Hygiene Law 8 9.41 is a relevant factor in
determ ning whether he or she is in custody for Mranda purposes (see
Peopl e v Turkenich, 137 AD2d 363, 366-367; cf. People v Ripic, 182
AD2d 226, 232-233, appeal dism ssed 81 Ny2d 776, rearg deni ed 81 Ny2d
955; see generally People v Heck, 103 AD3d 1140, 1142, |Iv denied 21
NY3d 1074), we conclude that it is not dispositive in this case.

Defendant failed to preserve for our review her contention that
she was deprived of a fair trial by prosecutorial msconduct on
summat i on i nasnuch as counsel failed to challenge any of those
comments during summati on and rai sed those contentions for the first
time in a postsummations mstrial notion (see People v Ronmero, 7 NY3d
911, 912). In any event, we conclude that “the prosecutor’s isol ated
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remar ks were not so egregious as to deprive defendant of a fair trial
. . . , particularly considering that this was a bench trial” (People
v King, 111 AD3d 1345, 1346, |v denied 23 NY3d 1022).

The sentence is not unduly harsh or severe.

Entered: April 28, 2017 Frances E. Cafarell
Clerk of the Court



