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Appeal from a judgment of the Monroe County Court (Al ex R Renzi,
J.), rendered May 15, 2008. The judgnent convicted defendant, upon a
jury verdict, of crimnal possession of a weapon in the third degree.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menorandum  On appeal from a judgnment convicting himupon a jury
verdi ct of crimnal possession of a weapon in the third degree (Pena
Law 8§ 265.02 [1]), defendant contends that the jury failed to weigh
the evidence properly in determ ning that defendant constructively
possessed the weapon. W reject that contention. 1In order to
establish that a defendant has constructive possession of tangible
property, “the People nust show that the defendant exercised ‘doni nion
or control’ over the property by a sufficient |evel of control over
the area in which the contraband is found or over the person from whom
the contraband is seized” (People v Manini, 79 NY2d 561, 573; see
Penal Law 8§ 10.00 [8]). Here, there was anple evidence fromwhich the
jury could conclude that defendant constructively possessed the gun.

The weapon was recovered during the execution of a search warrant
for the downstairs apartnent of a two-famly residence owned by
defendant. At the time the warrant was executed, defendant was the
sol e occupant of the apartnment. Defendant was not wearing any shoes
and, before he exited the apartnment, he asked the police officers to
give hima pair of size 11% shoes that were |l ocated in the kitchen.
The officers testified that there were at | east three other pairs of
size 11% shoes in one of the bedroons. Miltiple docunents bearing
defendant’s nane, including a W2 tax form were |ocated inside the
apartnent. Additionally, defendant had been observed entering the
downst ai rs apartnent during prior surveillance of the apartnent.
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View ng the evidence in |ight of the elenents of this possessory crine
as charged to the jury (see People v Danielson, 9 NY3d 342, 349), we
conclude that the verdict is not against the weight of the evidence
(see People v Davis, 101 AD3d 1778, 1779-1780, |v denied 20 NY3d 1060;
People v Holley, 67 AD3d 1438, 1439, |v denied 14 NY3d 801; see
general ly People v Bl eakl ey, 69 Ny2d 490, 495).

Contrary to defendant’s further contention, County Court properly
refused to suppress evidence seized by the police inasmuch as the
confidential informant’s existence and basis of know edge were
sufficiently established at the in canmera Darden hearing (see People v
Darden, 34 Ny2d 177, 181). Follow ng our review of the seal ed
transcript of the Darden hearing, as well as the court’s sunmary
report, we conclude that the court properly determ ned that “the
i nformant exi sted and that he provided the information to the police
concerning the [presence of a gun] at the specified |ocation” (People
v Wlson, 48 AD3d 1099, 1100, |v denied 10 NY3d 845; see People v
Santiago, 142 AD3d 1390, 1390-1391, |v denied 28 Ny3d 1127; People v
Brown [appeal No. 1], 93 AD3d 1231, 1231, |v denied 19 NY3d 958).

Entered: April 28, 2017 Frances E. Cafarel
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