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\% MEMORANDUM AND ORDER

COUNTY OF CATTARAUGUS, RESPONDENT- RESPONDENT.

CHRI STOPHER A. SPENCE, OLEAN, FOR CLAI MANTS- APPELLANTS.

BRADY & SVENSON, P.C., SALAMANCA (ERIN M BRADY SVENSON COF COUNSEL),
FOR RESPONDENT- RESPONDENT.

Appeal from an order of the Suprene Court, Cattaraugus County
(Jeremah J. Moriarty, I1l, J.), entered Novenber 4, 2015. The order
i nsofar as appeal ed from denied that part of the application of
claimants for leave to file and serve a |ate notice of claimfor
cl ai mant Bradl ey Darrin.

It is hereby ORDERED t hat the order insofar as appealed fromis
unani mously reversed on the | aw wi thout costs and the application is
granted in its entirety.

Menorandum  Claimants appeal froman order that, inter alia,
denied that part of their application for |eave to serve a |late notice
of claimpursuant to General Muinicipal Law 8 50-e (5) for the
derivative clainms of clainmant Bradley Darrin (husband). W agree with
claimants that Supreme Court abused its discretion in denying that
part of the application. “ ‘It is well settled that key factors for
the court to consider in determ ning an application for |eave to serve
a late notice of claimare whether the claimant has denonstrated a
reasonabl e excuse for the delay, whether the nunicipality acquired
actual know edge of the essential facts constituting the claimwthin
90 days of its accrual or within a reasonable tine thereafter, and
whet her the delay would substantially prejudice the nunicipality in
mai ntai ning a defense on the nerits’ ” (Matter of Turlington v
Brockport Cent. Sch. Dist., 143 AD3d 1247, 1248). *“ ‘\Wile the
presence or absence of any single factor is not determ native, one
factor that should be accorded great weight is whether the
[ muni ci pality] received actual know edge of the facts constituting the

claimin atinmely manner’ ” (id.). Wth respect to actual know edge,
“Ii]t is well established that ‘[k]now edge of the injuries or damages
claimed . . . , rather than nmere notice of the underlying occurrence,

IS necessary to establish actual know edge of the essential facts of
the claimi 7 (id.).
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Here, respondent contends that it did not receive actual
know edge of the facts constituting the husband' s cl ai m because it did
not receive know edge of the injuries or damages clainmed by the

husband. W reject that contention. “[Clourts have granted | eave to
serve a suppl enental or anended notice of claimto add a derivative
cause of action for loss of consortium. . . where such claim‘results
fromthe sane facts as were alleged in a tinely and ot herw se
admttedly valid notice of claimfor personal injuries’ ” (Betette v
County of Monroe, 82 AD3d 1708, 1710; see Dodd v Warren, 110 AD2d 807,
808). Indeed, courts have generally recogni zed that derivative causes

of action “[are] predicated upon exactly the sane facts” as the
injured party’'s claims (Matter of Cody v Village of Lake George, 158
AD2d 888, 889). As a result, where it has been determ ned that the
respondent received tinely notice of the injured clainmant’s clains,
“there can be no claimof prejudice to respondent” resulting froma
|ate notice of a derivative claim(id.).

Al t hough we recogni ze that claimants did not file a tinely notice
of claimfor the injuries sustained by claimnt Melody L. Darrin
(wife), the court’s determnation to grant the application with
respect to her suggests that the court determ ned that respondent had
actual know edge of the facts underlying her claim Inasnmuch as the
husband’ s derivative claimis “predicated upon exactly the sane facts”
as the wife's clainms (id.), we discern no rational basis upon which
the court could have granted the application with respect to the wfe
but not the husband (see Centelles v New York Cty Health & Hosps.
Corp., 84 AD2d 826, 827; cf. Hayden v Incorporated Vil. of Henpstead,
103 AD2d 765, 766; Matter of Holland v New York City Health & Hosps.
Corp., 81 AD2d 638, 639).
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