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Appeal froma judgnent of the Ontario County Court (WIIliamF.
Kocher, J.), rendered June 13, 2013. The judgnent convicted
def endant, upon a jury verdict, of attenpted assault in the first
degr ee.

It is hereby ORDERED t hat the judgnent so appealed fromis
unani nously affirmed.

Menor andum  Def endant appeals froma judgnent convicting him
upon a jury verdict, of attenpted assault in the first degree (Pena
Law 88 110.00, 120.10 [1]). W reject defendant’s contention that
County Court erred in denying his challenge for cause to a prospective
juror on the ground that, in response to questioning by defense
counsel, the prospective juror said that he would “certainly try” to
be fair and inpartial. Contrary to defendant’s contention, the word
“try” is not a talismanic word that automatically rendered equivoca
the prospective juror’s assertion that he could be fair (see People v
Rivera, 33 AD3d 303, 305 [1lst Dept 2006], affd 9 Ny3d 904 [2007];
Peopl e v Shul man, 6 NY3d 1, 28 [2005], cert denied 547 US 1043
[2006]). W further note that the prospective juror also made two
unqualified statenments that he could be fair and inpartial (see People
v Fow er- G aham 124 AD3d 1403, 1403-1404 [4th Dept 2015], |v denied
25 NY3d 1072 [2015]).

After several jurors had been sworn and seated, but before jury
sel ection was conpleted, a sworn juror indicated that he had failed to
mention potentially relevant information when he was questioned prior
to being sworn. W reject defendant’s contention that the court erred
i n denyi ng defense counsel’s challenge for cause to the sworn juror
“based upon a ground not known to the challenging party” before the
juror was sworn (CPL 270.15 [4]). Defendant waived his further
contention that the court thereafter erred in granting defense
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counsel’s perenptory challenge with respect to that sworn juror

i nasmuch as defendant requested that the court performthe very act
that he now contends was error (see generally People v Ri chardson, 88
NY2d 1049, 1051 [1996]; People v Rush, 148 AD3d 1601, 1604 [4th Dept
2017], Iv granted 29 NY3d 1133 [2017]).

Al t hough we agree with defendant that the prosecutor engaged in
m sconduct by inproperly eliciting prejudicial testinony about
def endant’ s ni ckname, “Diablo,” for purposes other than identification
fromw t nesses who knew defendant by his real nane (see People v
Tol liver, 93 AD3d 1150, 1150-1151 [4th Dept 2012], lv denied 19 NY3d
968 [2012]), we conclude that such conduct was not so egregious as to
deny defendant a fair trial (see generally People v Chatnan, 281 AD2d
964, 966 [4th Dept 2001], I|v denied 96 Ny2d 899 [2001]). The
remai ni ng i nstances of prosecutorial msconduct alleged by defendant
are not preserved for our review (see CPL 470.05 [2]), and we decline
to exercise our power to review themas a matter of discretion in the
interest of justice (see CPL 470.15 [6] [a]). W also reject
defendant’ s contention that defense counsel’s failure to object to
t hose al |l eged i nstances of prosecutorial msconduct constitutes
i neffective assistance of counsel (see generally People v Rickard, 26
AD3d 800, 801 [4th Dept 2006], |lv denied 7 NY3d 762 [2006]). W
further reject defendant’s contention that he was otherw se denied
effective assi stance of counsel. Defense counsel, inter alia,
vi gorously cross-exam ned wi tnesses, nmade a specific and conpetent
mdtrial notion for a trial order of dismssal, called severa
wi t nesses for the defense, and renewed the notion for a trial order of
di sm ssal follow ng the close of defendant’s proof. Thus, we concl ude
that “the evidence, the law, and the circunstances of [this] case,
viewed in totality and as of the time of the representation, revea
t hat [defense counsel] provided neani ngful representation” (People v
Bal di, 54 Ny2d 137, 147 [1981]).

Contrary to defendant’s further contention, we conclude that the
court did not err in refusing to repeat the instruction on
justification after providing the instruction for each count of the
indictnment. A court need not instruct justification seriatimwhere,
as here, “the court’s charge was a correct statement of the | aw when
viewed inits entirety . . . and adequately conveyed to the jury the
correct principles of lawto be applied to the case” (People v
Bol ling, 24 AD3d 1195, 1197 [4th Dept 2005] [internal quotation marks
omtted], affd 7 NY3d 874 [2006]). W reject defendant’s contention
that the sentence is unduly harsh and severe.

Finally, we have reviewed defendant’s remaining contention and
conclude that it is without nmerit.

Ent er ed: Novenber 9, 2017 Mark W Bennett
Cerk of the Court



