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Appeal from an order of the Suprene Court, Onondaga County
(Donald A. G eenwod, J.), entered July 25, 2016. The order granted
the notions of claimant Amadeus Devel opnent, Inc. and petitioner for
sumary judgnent, deened null and void nortgages from GW Syracuse,
LLC, to claimnt Financitech, Ltd., and dism ssed the claimof
Fi nancitech, Ltd. for just conpensation.

It is hereby ORDERED t hat the order so appealed fromis
unani nously nodified on the | aw by vacating fromthe first and second
ordering paragraphs the | anguage “null and void and extingui shed of
record” and substituting therefor the | anguage “subordinate to the
judgment |ien of claimant Amadeus Devel opnment, Inc. against GW
Syracuse, LLC,” and denying the notion of petitioner and reinstating
the claimof claimnt Financitech, Ltd., and as nodified the order is
affirmed w t hout costs.

Menorandum  This case arises out of the redevel opnent of the
hi storic Hotel Syracuse in downtown Syracuse, New York. In August
2008, claimant Financitech, Ltd. (Financitech) obtained two nortgages
on the hotel property fromthe property’ s then owner, GW Syracuse,
LLC (GW Syracuse), in the anmount of $5,000,000 and $165,000. GW
Syracuse conveyed the nortgages to Financitech and an affiliated
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conpany, FNCTC Schiel, LLC (FNCTC), as security for a guaranty, also
made by GWL Syracuse, on certain financial obligations incurred by GW
Syracuse’s affiliate, Aneris Holdings, Ltd. (Ameris). Soon
thereafter, Ameris defaulted on its financial obligations, and GW
Syracuse failed to tender paynent due as required by the guaranty.

I n January 2013, Financitech comenced an action to foreclose the
two subject nortgages. |In that action, both GW Syracuse and
cl ai mant Amadeus Devel opnent, Inc. (Amadeus), a judgnent creditor of
GW Syracuse, were named as defendants. Financitech noved for sunmary
j udgnent seeking, inter alia, foreclosure of the nortgages. As
perti nent here, Amadeus opposed Financitech’s notion on the ground
that the nortgages constituted fraudul ent conveyances pursuant to the
Debtor and Creditor Law and thus should be considered null and void.
Suprenme Court denied Financitech’s notion, determning, inter alia,
that there were material issues of fact whether the nortgages were
f raudul ent conveyances.

Wil e Financitech's appeal in the foreclosure action was pendi ng,
petitioner, Gty of Syracuse Industrial Devel opnent Agency (S| DA)
commenced the instant proceeding to acquire the hotel property through
t he exercise of em nent domain. Because SIDA had acquired the hotel
property, we dism ssed Financitech' s appeal in the foreclosure action
as noot (Financitech, Ltd. v GW Syracuse LLC, 129 AD3d 1552 [4th Dept
2015]).

Based upon their respective interests in the nortgages and a
judgment lien on the hotel property, Financitech and Amadeus were
named as condemmees in this EDPL proceeding (see EDPL 103 [C]), and
they filed clains for just conpensation pursuant to EDPL 503 (B)
Amadeus thereafter noved for summary judgnent voiding Financitech’s
nort gages as fraudul ent conveyances pursuant to the Debtor and
Creditor Law or, alternatively, subordinating the nortgages to
Amadeus’ s judgnent |ien against GV Syracuse, which was recorded after
t he subject nortgages. SIDA noved for sunmary judgnment di sm ssing
Financitech’s claimfor just conpensation inasnuch as Financitech
| acked standing in the EDPL proceedi ng because its nortgage interests
were null and void. Financitech now appeals from an order that
granted the notions, deened Financitech’s nortgages null and void, and
di sm ssed Financitech’s claimfor just conpensation.

At the outset, we reject Financitech’s contention that Amadeus’s
nmotion for summary judgnent is barred by the doctrine of res judicata.
Al t hough Amadeus rai sed the issue whether the nortgages constituted
fraudul ent conveyances pursuant to Debtor and Creditor Law 88 273,
274, and 275 when it opposed Financitech’s notion for sumrary judgnent
in the foreclosure action, there was not a final determ nation on the
merits with respect to that issue (see Landau, P.C v LaRossa,
Mtchell & Ross, 11 NY3d 8, 13 [2008]; Matter of Hunter, 4 NY3d 260,
269 [2005]). The doctrine of res judicata is therefore inapplicable.

Contrary to Financitech’s further contention, clainms for
fraudul ent conveyances under Debtor and Creditor Law 88 273, 274, and
275 “are not subject to the particularity requirenment of CPLR 3016,
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because they are based on constructive fraud” (R dinger v West Chel sea
Dev. Partners LLC, 150 AD3d 559, 560 [1st Dept 2017]; see Gateway |
Goup, Inc. v Park Ave. Physicians, P.C, 62 AD3d 141, 149-150 [2d
Dept 2009]). Also contrary to Financitech’s contention, Amadeus’s
noti ce of appearance and demand for just conpensation is sufficient

i nasmuch as it conplies with EDPL 504 (see Matter of Village of
Haverstraw v Ray Riv. Co., Inc., 137 AD3d 800, 801 [2d Dept 2016]).

We agree with Financitech that Suprenme Court erred in determ ning
that the nortgages constituted fraudul ent conveyances pursuant to
Debtor and Creditor Law § 275. W conclude that there are materia
i ssues of fact whether GW Syracuse “intended or believed that [it]
woul d i ncur debts beyond [its] ability to pay” as the debts mature,
which is a necessary el enent of a fraudul ent conveyance under section
275 (Taylor-Qutten v Tayl or, 248 AD2d 934, 935 [4th Dept 1998]).

We further conclude, however, that the court properly determ ned
that the nortgages constituted fraudul ent conveyances pursuant to
Debtor and Creditor Law 88 273 and 274. As required by each of those
sections, Amadeus established as a matter of |aw that the nortgages
were given without fair consideration (see 88 273, 274; Board of Myrs.
of Loft Space Condom niumv SDS Leonard, LLC, 142 AD3d 881, 883 [ 1st
Dept 2016]; Joslin v Lopez, 309 AD2d 837, 838-839 [2d Dept 2003]).
“Fair consideration is given for property, or obligation, a. [when in
exchange for such property or obligation, as a fair equival ent
therefor, and in good faith, property is conveyed or an antecedent
debt is satisfied, or b. [w hen such property, or obligation is
received in good faith to secure a present advance or antecedent debt
i n amount not disproportionately small as conpared with the val ue of
the property, or obligation obtained” (8§ 272). The underlying purpose
of New York’s fraudul ent conveyance statutes “is to enable a creditor
to obtain his [or her] due despite efforts on the part of a debtor to
el ude paynment” (Hearn 45 St. Corp. v Jano, 283 NY 139, 142 [1940]).
Thus, when determ ni ng whet her consideration given by a debtor to a
third party or affiliate constitutes fair consideration, courts | ook
to whether “the debtor’s net worth has been preserved” (Rubin v
Manuf act urers Hanover Trust Co., 661 F2d 979, 991 [2d Cir 1981]).

Here, in exchange for the nortgages conveyed by GW Syracuse in the
conmbi ned anount of $5.165 mllion, Financitech | caned GW Syracuse’s
affiliate, Ameris, $165,000, and FNCTC extended the maturity date of a
$1.5 mllion loan to Ameris from August 28, 2008 to Cctober 31, 2008.
Al t hough GWL Syracuse may have received sone indirect benefit as a
result of the consideration received by Areris inasnuch as Aneris held
a 95% interest in GW Syracuse and was GWL. Syracuse’s sol e source of
capital, we neverthel ess conclude that the consideration received does
not constitute fair consideration within the nmeaning of section 272.
Nothing in this transaction had the effect of “conserving [ GW
Syracuse’ s] estate for the benefit of creditors” (Rubin, 661 F2d at
992).

Amadeus al so established as a matter of |law that GV Syracuse was
i nsolvent within the neaning of Debtor and Creditor Law § 271, which
is a “prerequisite[] to a finding of constructive fraud under section
273" (Joslin, 309 AD2d at 838). Anmadeus submtted financial records
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of GW Syracuse fromthe third quarter of 2008 and expert testinony
that established that, at the time of the transaction, the “fair

sal abl e value of [GW Syracuse’s] assets [was] |ess than the anount
that [would] be required to pay [its] probable liability on [its]

exi sting debts as they bec[a]ne absolute and due” (8§ 271 [1]).
Simlarly, Amadeus established through its subm ssions that the

nort gages constituted fraudul ent conveyances pursuant to section 274,
whi ch provides that “[e]very conveyance made wi thout fair

consi deration when the person making it is engaged or is about to
engage in a business or transaction for which the property remaining
in his hands after the conveyance is an unreasonably small capital, is
fraudulent as to creditors . . . without regard to his actual intent”
(8 274; see Matter of Chin, 492 BR 117, 129 [Bankr ED NY 2013]). 1In
opposition to Amadeus’s notion, Financitech failed to raise a triable
i ssue of fact (see Cadle Co. v Organes Enters., Inc., 29 AD3d 927,
928-929 [2d Dept 2006]).

Al t hough the court properly determ ned that the nortgages
constituted fraudul ent conveyances, we conclude that the renedi es
granted by the court, i.e., deem ng the subject nortgages null and
voi d and di sm ssing Financitech’s claimfor just conpensation in the
instant EDPL proceeding, were in error. As relevant here, Debtor and
Creditor Law 8 278 affords a creditor the ability to have a fraudul ent
“conveyance set aside . . . to the extent necessary to satisfy his
claint (8 278 [1] [a] [enphasis added]). Fraudul ent conveyances,
however, “are binding on all non-creditors, including the transferor”
(Eberhard v Marcu, 530 F3d 122, 131 [2d Cir 2008]). Thus, we concl ude
that, rather than deemi ng the nortgages null and void, the court
shoul d have granted the alternative relief sought by Amadeus and
subordi nated Financitech’s nortgage interests to Amadeus’ s judgment
lien, which, in this case, best advances the purpose of the fraudul ent
conveyance statutes (see Hearn 45 St. Corp., 283 NY at 142; see al so
Joslin, 309 AD2d at 839). W therefore nodify the order by vacating
those parts of the order that voided the nortgages and instead
directing that the nortgages are subordinate to Anmadeus’s judgnent
i en agai nst GWL Syracuse.

Thus, because Financitech’s nortgages are valid, we further
conclude that the court erred in granting SIDA's notion for summary
j udgment di sm ssing Financitech’s claiminasnuch as Financitech has
standing to assert a claimfor just conpensation in the instant EDPL
proceedi ng (see generally EDPL 503 [B]; Matter of Port of N Y. Auth.,
12 AD2d 18, 20 [1st Dept 1960]). We therefore further nodify the
order accordingly.

In light of our determ nations, we need not address Financitech's
remai ni ng contentions.

Ent er ed: Decenber 22, 2017 Mark W Bennett
Cerk of the Court



