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W LLI AM GRABER, M D., JOY BLACK, M D., AND
FAXTON- ST. LUKE S HEALTHCARE,
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LEVENE GOULDI N & THOMPSON, LLP, BI NGHAMION (JARED R. MACK OF COUNSEL),
FOR DEFENDANT- APPELLANT W LLI AM GRABER, M D.

NAPI ERSKI, VANDENBURGH, NAPI ERSKI & O CONNOR, LLP, ALBANY ( ANDREW S.
HOLLAND OF COUNSEL), FOR DEFENDANTS- APPELLANTS JOY BLACK, M D. AND
FAXTON- ST. LUKE' S HEALTHCARE.
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ERI C T. SCHNEI DERVAN, ATTORNEY CGENERAL, ALBANY ( PATRI CK A. WOODS OF
COUNSEL), FOR NEW YORK STATE DEPARTMENT OF TAXATI ON AND FI NANCE,
AM CUS CURI AE.

Appeal s froman order of the Suprenme Court, Onondaga County
(Deborah H Karalunas, J.), entered May 25, 2017. The order, inter
alia, denied the notions of defendants-appellants to conpel
aut hori zations to rel ease the personal tax returns of Hen Blay Htoo
and decedent for certain years.

Now, upon the stipulation to partially w thdraw appeal wth
respect to defendant Joy Black, MD. signed by the attorneys for
def endant s- appel l ants and plaintiffs-respondents on Novenber 21, 2017
and Novenber 28, 2017,

It is hereby ORDERED t hat the appeal by defendant Joy Bl ack, MD.
i s unani nously di sm ssed upon stipulation, and the order so appeal ed
fromis nodified on the |law by granting the notions of defendants
WIlliam G aber, MD. and Faxton-St. Luke s Healthcare in accordance
with the foll ow ng menorandum and as nodified the order is affirmed
wi t hout costs.
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Menorandum  Eh Kaw Mu (decedent) died on Novenber 19, 2010, and
plaintiff Hen Blay Htoo (Htoo) was issued |etters of guardianship for
the infant plaintiffs, the children of decedent and Ht oo, in Decenber
2013 and Iimted letters of admi nistration for decedent’s estate in
February 2014. Plaintiffs comrenced this wongful death action on My
1, 2014. Defendant Faxton-St. Luke’s Healthcare, inter alia, noved
pursuant to CPLR 3124 to conpel Htoo to provide, inter alia, duly
executed DTF-505 fornms fromthe New York State Departnent of Taxation
and Fi nance (NYSDTF), that would allow themto obtain copies of tax
returns for the years 2008, 2009, and 2010 for Htoo and decedent.
Those defendants al so sought an order directing NYSDTF to conply with
a proposed subpoena duces tecum seeki ng copies of those incone tax
returns. By a separate notion, defendant WIlliam Gaber, MD., inter
alia, joined in the above notion. As relevant to this appeal, Faxton-
St. Luke’s Healthcare and Graber (hereafter, defendants) asserted that
the informati on was needed to show that decedent and H oo were married
at the time of decedent’s death, which would permt themto establish
subsequently that the conplaint was untinely. At his deposition, H o0
testified that he and decedent, who are Burnese, net in a refugee canp
in Thailand and had one child who was born before they cane to the
United States as refugees in 2009, and that another child was born
thereafter. Those children are plaintiffs in this action. Hoo0
deni ed that he and decedent were ever married. |In certain inmgration
fornms, however, they are listed as married. Wen asked at his
deposition if he filed his tax returns as a single or marri ed person
in 2009/ 2010, he responded “l guess marry [sic].”

We concl ude that Supreme Court erred in denying the notions.
I ndi vi dual tax returns are generally not discoverable unless the
novant makes a “ ‘requisite showng that [the] tax returns [are]
i ndi spensable to [the] litigation and that [the] relevant information
possi bly contained therein [is] unavail able from other sources’ ”
(Neuman v Frank, 82 AD3d 1642, 1644 [4th Dept 2011]; see Latture v
Smth, 304 AD2d 534, 536 [2d Dept 2003]). A wongful death action has
a two-year statute of limtations fromthe date of the decedent’s
death (see EPTL 8 5-4.1[1]). Were the sole distributee is an infant,
the statute is tolled “until appointnment of a guardian or the majority
of the sole distributee, whichever is earlier” (Hernandez v New York
City Health & Hosps. Corp., 78 Ny2d 687, 694 [1991]). Were, however,
the decedent is married and the surviving spouse is thus a distributee
of the estate, the infancy toll does not apply because the spouse “was
avai l abl e both to seek appoi ntnent as the personal representative of
the estate and to conmence an action on behalf of the children in a
timely fashion” (Barnaba-Hohmv St. Joseph’s Hosp. Health Ctr., 130
AD3d 1482, 1484 [4th Dept 2015]; see Baez v New York City Health &
Hosps. Corp., 80 Ny2d 571, 576-577 [1992]).

In support of their notions, defendants asserted that they had
“attenpted to obtain the nmarriage records of . . . H o0 and the
decedent from Thail and/ Myanmar; however, the |ocation of these
docunents [has] proven to be difficult, if not inpossible, to find.”
W concl ude that defendants nmade the requisite showi ng that the tax
returns are “rel evant and indi spensable” to support their affirmative
def ense based on the statute of limtations (Levine v Gty Med.
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Assoc., P.C., 108 AD3d 746, 747 [2d Dept 2013]; see Neuman, 82 AD3d at
1644). W therefore grant the notions, and we direct H oo to provide
the duly executed forns for release of the tax returns. Wth respect
to the requested relief of an order directing NYSDTF to comply with a
subpoena, NYSDTF submtted an attorney affirmation in response to the
notions, noting that it would conply with the proposed subpoena when
properly conpl eted DITF-505 fornms were provided with service of the
subpoena. NYSDTF al so submtted an am cus brief on this appeal asking
this Court not to order conpliance with the subpoena unless and until
it was provided with the conpleted forns, and the noving defendants do
not seek otherwise. W agree with NYSDTF that it is required to
conply with the subpoena only if the subpoena is acconpani ed by the
conpl eted forns.

Entered: February 2, 2018 Mark W Bennett
Clerk of the Court



